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Corruption has been one of the most critical
challenges and obstacles to a fair and equitable share
of economic growth as well as progressive democratic
development in Cambodia. It can be characterised
as a social disease which has been transmitted
systematically to all levels of the publicadministration.
This corruption phenomenon has caused Cambodians
and some foreign citizens doing business in the
country to believe corruption is a way of life in
Cambodia. As a result, most people resort to be
willing victims; some have no choice but to participate
in the system while others have even learned ways
to effectively commit corruption and take advantage
of such malpractices.

However, in recent years Cambodia has made
steps to tackle corruption in response to growing
demand. As good governance has been placed at the
centre of the Government strategy, anti-corruption
is one of the top priorities. The passage of the Anti-
Corruption Law in 2010 and the establishment of
the Anti-Corruption Institution soon after had
opened windows of opportunity to change the whole
landscape. As evidenced over the last few years,
people’s attitude towards corruption has been
transformed remarkably; from once accepting
corruption as a way of life, to becoming the
challengers of corrupt systems. Increasing numbers
of people in Cambodia are strongly demanding that
the Government and politicians do their best to fight
against corruption. This change is confirmed by
evidence-based studies and results of the 2013
national elections in Cambodia.

Going forward, it is obvious that corruption will
remain one of the top priorities in the Government’s
reform agenda and political debates. Therefore, this
National Integrity System Assessment is a very
invaluable and timely input for the Cambodian
government, politicians, civil society organisations,
private sector, media, development partners and all
members of the society to see the whole picture of
loopholes in the current integrity system within key
institutions in Cambodia. With this knowledge anti-
corruption stakeholders must take necessary
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measures to fill up the gaps in order to fight against
corruption more effectively. As I characterise
corruption as a social disease, I see this holistic
assessment as a major diagnosis to determine the
nature and causes of the disease. Therefore, the list
of recommendations given in this report can be seen
as a prescription for curing this particular social
disease.

On behalf of the Transparency International
Cambodia team I would like to recognise and express
my profound thanks to the invaluable contributions
of the research team who have worked very hard to
compile this report and to those who participated
in the assessment. This assessment could only have
been undertaken with the input, insights and
expertise of many different stakeholders including
the Government, Parliament, political parties, civil
society organisations, private sector, media,
development partners, and independent analysts.
also would like to thank Transparency International
Secretariat in Berlin, Germany, for the input and
comments on the methodology, ensuring the
consistency and quality of the assessment and its
report. Most importantly, [ would like to thank the
Board of Directors of Transparency International
Cambodia and the study’s Advisory Group for their
leadership, guidance, and contribution to this very
important report.

Last but not least, I would like to request your
support and collaboration in ensuring the
recommendations listed in this report get
implemented so that the key institutions and overall
integrity system can be strengthened and our efforts
to fight against corruption can be more effective.
This could lead to irreversible progress and positive
results over the coming years.

- Preap Kol
Executive Director
Transparency International Cambodia
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The National Integrity System Assessment has
only been possible through the collaborative effort
of its contributors, most notably its authors and
researchers, whose hard work and expertise have
provided Transparency International Cambodia
with the highest-quality content.

We are grateful to the study’s Advisory Group,
a group of distinguished experts from diverse
constituencies across Cambodia who provided
input on all aspects of the report: Heav Veasna
(Dr.), Technical Advisor at Mong Reththy Group
Co. Ltd.; Pung Chhiv Kek (Dr.), President of the
League for the Promotion and Defense of Human
Rights (LICADHO); Thida Khus, Exectuive Director
of Silaka; Houth Ratanak, Program Coordinator
at Pact in Cambodia, and Member of the Board of
Transparency International Cambodia; Chhay Ros
(Dr.), Senior Programme Manager at the Australian
Embassy in Cambodia; Rath Sophoan, Chairman
of the Board of Transparency International
Cambodia; Soeung Sarouen, Executive Director
of the Cooperation Committee for Cambodia, and
Member of the Board of Transparency International
Cambodia; Hean Sokhom (Dr.), President of the
Centre for Advanced Studies; Kay Kimsong, Editor-
in-Chief of the Phnom Penh Post Khmer; Colin
Spurway, Acting Country Director of BBC Media
Action in Cambodia (replaced Charles Hamilton,
former Country Director of BBC Media Action);
Klas Rasmusson, Counsellor, Economist for the
Embassy of Sweden (replaced Karl-Anders Larsson,
Former Counsellor and Deputy for International
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A HOPEFUL COUNTRY

Recognition is in order for Cambodia. The
economy is growing at an annual rate of 7 per
cent.’ The country is no longer at war. Ever
increasing numbers of children are accessing
primary education.? Remarkable progress has been
made in the reduction of child mortality.? The
prevalence of HIV, malaria and tuberculosis has
fallen. Life expectancy increased by over a tenth
in the past decade.® The proportion of the
population living below the poverty line reduced
by 30 per cent between 2007 and 2011.°

Foreign donors, international businesses and
United Nations peace-keepers have contributed
but the most recent drivers of change are the
country’s people. Ever more Cambodians are
exercising their political voice,” pushing for the
government to do better,® and embracing modern
technology.® With 65 per cent of the population
under the age of 30, youth provides great
opportunity for further social and political
transformation.

A TROUBLED PAST

This progress is leaps and bounds away from
the turmoil that Cambodia suffered in the 1970s
and 1980s. Under the Khmer Rouge regime (1975
—1979) the public sector was obliterated. In the
first weeks of the revolution, the Khmer Rouge
killed the police, military and bureaucratic elite
of the old society,'" as well as teachers, doctors,
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engineers,' and intellectuals.”® Conflict prevailed
in Cambodia until settled by the Paris Peace
Agreements in 1991.™

HOW DOES THIS RELATE TO CORRUPTION?

The shadow of Cambodia’s recent past has
shaped its contemporary political, societal,
cultural, and economic context. The characteristics
of these four foundations contribute to the
weaknesses within and across the country’s
governance institutions. Consequently, the form
of democracy that exists in Cambodia does not
align with international standards against which
the institutions are measured in this report.

Whilst the governance system has been rebuilt
on the principles of democracy, as enshrined in
the Constitution (1993, last amended in 2008),*°
the foundations upon which the institutions
depend have fostered a hierarchical system of
political patronage in which corruption is
commonplace. The lack of social security in the
post-Khmer Rouge system may have contributed
to a reliance on such patron-client relations for
survival and protection.'® Today these patronage
systems run both vertically and horizontally across
government ministries.'” Moreover, political
patronage is allowed to continue largely unimpeded
for multiple reasons, including: the hesitancy of
citizens to challenge the Government, stemming
from the historical paternal-child relationship
between the State and citizen;'® the awareness of



harsh punishments that have been visited upon
previous dissenters and Government critics;'* and,
limited understanding of, and commitment to,
social accountability among civil society
organisations.”

Further contributing to the limitations of the
current governance system: the killing of a quarter
of the population, including the middle class, by
the Khmer Rouge left few educated people capable
of running effective governance institutions once
the regime fell.>* With insufficient human
resources, institutions may be constrained in their
abilities to ensure the highest standard of

governance, including implementation of

mechanisms for integrity and accountability.

Influences on the current state of the
Cambodian governance system also exist beyond
the country’s borders including superpower
politics, global capitalism and climate change.?
These issues, along with a further historical
analysis of the legacy of colonisation and
decolonisation on contemporary Cambodia,” go
beyond the bounds of this report. Hence, whilst
they are acknowledged, they are not discussed

here in-depth.
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and Communication (DMC), Cambodia Communication Institute, Royal University of Phnom Penh (RUPP), Cambodian Communication
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Bureau of Economic and Business Affairs, March 2013, Report (Washington D.C.: US Department of State, 2013) http://www.state.gov/e/eb/
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Livestock in Cambodia, PPLPI Working Paper No. 26, University of California, Berkeley, 2005, p. 11
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remained (out of an estimated 500 previously) — see George Irvin, Rebuilding Cambodia’s Economy: UNTAC and Beyond, Working Paper
Series No. 149, May 1993; Curtis Grant, Cambodia: a country profile (Phnom Penh and Stockholm: SIDA, 1989); E. Mysliwiec, Punishing the
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METHODOLOGY

The National Integrity System Assessment is
a study of the state of a country’s governance
system. It aims to evaluate a country’s current
level of corruption and the effectiveness of anti-
corruption mechanisms across multiple sectors,
providing a nuanced analysis and key policy
recommendations based on international best
practices. It has been undertaken in over 100
countries based on the research methodology
created at the Transparency International-
Secretariat in Berlin, Germany.
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The study focuses on 13 core governance
institutions (or pillars), considered essential for
upholding a strong system of integrity: the
Legislature, Executive, Judiciary, Public Sector,
Law Enforcement Agencies, National Election
Committee, Ombudsman, National Audit
Authority, Political Parties, Media, Civil Society,
and Business. Alterations have been made to the
international research framework regarding the
Ombudsman pillar; sub-national complaints
receiving mechanisms have been assessed because
Cambodia does not have a national level
ombudsman.



Each pillar is broken down into three dimensions and assessed in terms of its capacity, governance,
and role. These are further separated into sub-dimensions: capacity focuses on the institution’s
resources and independence; governance assesses transparency, accountability and integrity
mechanisms; and role varies according to the core functions and duties of the particular
institution. Both legal provisions and practice are assessed in order to enable comparison
between the existence of laws and their implementation.

Each pillar is broken down into three dimensions
and assessed in terms of its capacity, governance,
and role. These are further separated into sub-
dimensions: capacity focuses on the institution’s
resources and independence; governance assesses
transparency, accountability and integrity
mechanisms; and role varies according to the core
functions and duties of the particular institution.
Both legal provisions and practice are assessed in
order to enable comparison between the existence
of laws and their implementation.

The assessment is guided by indicator ‘score
sheets’. The sheets contain a scoring question
for each indicator, followed by a set of guiding
questions to direct the research under that

indicator, for example:

PILLAR LEGISLATURE

INDICATOR NAME

Independence (practice)

Towhat extent is the legislature
free from subordination to
external actors in practice?

Scoring question

To what extent is the legislature
able to practice its rights and
carry out its responsibilities as
described under the law? Are
there examples of attempted
interference by external actors,
particularly the government in
the activities of the legislature?
How many bills passed by the
legislature originate from it

Guiding questions

rather than from the executive?

The guiding questions were created by
examining international best practices, existing
tools and Transparency International’s own
experience. Transparency International Cambodia,

in consultation with the study’s Advisory Group,
applied the methodology to the local context,
adding some questions and omitting others, to
ensure the assessment was nationally relevant.

To answer the guiding questions, the
researchers have relied on a multitude of sources,
including: interviews, reports, newspapers, books,
journal articles, national laws and regulations,
international laws, and online sources.

76 interviews, an average of six per pillar,
were undertaken for the study. The interviewees
were constituted by 63 experts from across
the governance system — some of which were
interviewed multiple times to provide a deeper
understanding of the issues addressed. For each
pillar, the researchers sought to interview senior
officials internal to the institution. Many senior
public sector officials did not agree to meet hence
their voices could not be reflected. Full details on
the interviews undertaken are included in each
pillar report.

SCORING

Whilst the National Integrity System
Assessment is a largely qualitative report, there
is also a quantitative element. This provides each
pillar with numerical scores so that they can be
more easily compared at the macro-level. Offering
an aerial view, the scores enable a holistic overview
of the state of the governance system, through
which key strengths and weaknesses can be quickly
observed. The scores promote reflection on the
report as a whole, preventing the reader from
getting lost among the finer details.

All subsections under each pillar received a
score of between one and five. The exact meaning
of the score is tailored to each subsection. For
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instance, see the table on the following page for
the scoring indicators for the Legislature Pillar:
Independence (practice) section which corresponds

to the scoring question shown above:

PILLAR LEGISLATURE

INDICATOR NAME Independence (practice)

Otheractors regularly and severely
interfere with the activities of the
legislature with consequences for
the behaviour of the legislature.

Minimum score (1)

Otheractors occasionally interfere
with the activities of the
legislature. These instances of
Mid-point score (3 interference are usua.ally non-
severe, such as threatening verbal
attacks, without significant
consequences for the behaviour

of the legislature.

The legislature operates freely
Maximum score (5) from any interference by other

actors, particularly the executive.

Once the scores had been initially assigned a
score between one and five, they were converted
into percentage points: 1(0), 2(25), 3(50), 4(75),
5(100). The average for each of the three dimensions
was then made and used to calculate the average
overall score for the pillar. The sum of the scores
for capacity, governance and role were divided by
three to find the total pillar score.! The final scores
for the pillars and their dimensions are assigned
with labels that signify the corresponding strength
of the institution:

VERY WEAK 0-19

WEAK 20-39
MODERATE 40-59
STRONG 60-79
VERY STRONG 80-100

The National Integrity System Assessment
presupposes that the weakness of a single
institution could lead to serious flaws which
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undermine the entire governance system. Without
a solid system of integrity, in which all foundations
and pillars are strong, the rule of law, sustainable
development and a good quality of life struggle to

be upheld.

CONSULTATIVE APPROACH AND VALIDATION OF
FINDINGS

Transparency International Cambodia’s
research team has been responsible for collecting
the data, drafting the qualitative report and
suggesting the initial scores. Beyond this a
consultative approach has been employed to
ensure multiple layers of review and validation of
the findings.

Each section of the report was sent to the
Transparency International-Secretariat in Berlin,
Germany, for quality assurance. Once feedback
from the Secretariat was incorporated into the
draft report by the Transparency International
Cambodia research team, the report was sent to
the organisation’s Senior Management Committee
for review, as well as the study’s Advisory Group.

The Advisory Group, constituted by 12 experts
from across government, media, business,
academia, civil society, and the donor community
in Cambodia provided detailed feedback on the
report through consultative meetings and written
submission. In particular, the Advisory Group
scrutinised and validated the scores given to each
sub-dimension.

Simultaneously, each interviewee was sent the
relevant sections of the report in which they had
been referenced, to enable them to send feedback
before the final draft was completed. Moreover,
Transparency International Cambodia organised
a National Integrity Workshop in November 2013,
inviting anti-corruption stakeholders and
institution experts to discuss and review the draft
report, as well as develop policy recommendations
based on the findings.

Subsequently, the entire report was sent to an
expert external reviewer, Dr. Kheang Un, from
Northern Illinois University in the United States,
to provide detailed feedback. He identified areas
that needed further research, substantiation and



consistency. The research team has worked to
incorporate all feedback as far as possible into the
final draft. Then the completed report was sent
again to Transparency International-Secretariat,
and the Transparency International Cambodia
Boad of Directors, for final feedback before
publication.

SCOPE OF THE REPORT

The assessment represents the current state of
the governance system in Cambodia, relying
primarily on sources from 2012 and 2013. Older
sources have sometimes been used to provide a
contextual background or comparative analysis
over time. Where possible, the most recent data
from 2013/4 has been incorporated.

Due to the broad scope of the study, the
assessment of each pillar is relatively brief (on
average 8000 words or 20 pages). In some
instances, the study highlights gaps where further
research is needed but goes beyond the scope of
the methodology. The study does not claim to give
an in-depth evaluation on par with academic
research which may be undertaken for thee, five

or even 10 years. So whilst the National Integrity
System Assessment does not claim to uncover
complex causal mechanisms existent in
institutional environments, it provides a robust
analysis of the current state of the governance
system.

Importantly, an overall score for the integrity
system is not given because the purpose of this
assessment is not to compare Cambodia to other
countries. The core objective of this report is to
highlight the strengths and weaknesses of the
institutions, and enable comparison on a national-
level. For Transparency International, research is
notjust an end in itself but is a crucial component
to engage in public policy debate and advocacy.
Hence, with the evidence-based research, scores
and multiple validation mechanisms used for the
creation of this report, Transparency International
Cambodia has ensured that the findings are robust
enough to be used as a basis to make policy
recommendations. These aim to promote the
betterment of the governance system and the
sustainable development of Cambodia.

1 The sum of the scores for capacity, governance and role were divided by three to find the total pillar score.
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|I. EXECUTIVE SUMMARY

THE ASSESSMENT REVEALS THAT OVERALL CAMBODIA HAS A WEAK INTEGRITY SYSTEM. IT IS NOT
STRONG ENOUGH TO UPHOLD THE RULE OF LAW, ENSURE SUSTAINABLE DEVELOPMENT, AND A 600D
QUALITY OF LIFE FOR THE POPULATION AT LARGE. DESPITE THIS, SOME NOTABLE AREAS OF STRENGTH
DO EXIST. MOST NOTABLY, SOME ASPECTS OF THE LEGAL FRAMEWORK ARE ROBUST AND COMPREHENSIVE.

KEY STRENGTHS OF THE NATIONAL INTEGRITY
SYSTEM

The assessment indicates that civil society is
the strongest pillar in the national integrity
system. Whilst the report’s findings indicate some
areas of weakness in the legal framework and
common practices of civil society organisations,
the capacity, governance and role of civil society
is shown to be consistently moderate. Legal
provisions exist to safeguard an enabling
environment for civil society. Civil society
organisations are generally well-funded, supported
by overseas development assistance. Civil society
organisations are gradually beginning to hold the
Government to account and contribute to
discussions on policy reform, although progress
is slow.

The pillar is not classified as strong due to a
combination of internal competencies which need
to be enhanced and external features which restrict
civil society’s activities. For instance, the capacities
of boards of directors and transparent financial
reporting mechanisms within civil society
organisations have room for development.
Meanwhile, civil society activists working on issues
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that challenge the Government have faced undue
interference and punishment from the authorities.
In addition, the draft Law on Associations and
Non-Governmental Organisations (LANGO) may
restrict the freedoms of civil society if passed.

The Executive and political parties follow closely
behind civil society. The integrity of both these
institutions is bolstered by a relatively robust legal
framework which seek to safeguard adequate
resources, independence and the ethical behaviour
of their members. The Executive is constitutionally
guaranteed a high-level of independence, which
no external power including the King can mitigate.
The National Assembly may only intervene in
extraordinary circumstances such as if a member
if the Executive commits serious misconduct and
a decision to discipline that member must be made.
The Executive has prioritised reforms to ensure
the development of a well-governed public sector.
Notable improvements have been made in terms
of decentralisation and sub-national democratic
development. Between the existing political
parties, several social interests and groups are
represented. Moreover, both the ruling Cambodian
People’s Party and the leading opposition Cambodia
National Rescue Party claim to prioritise anti-



corruption. The ruling party has initiated a number
of anti-corruption reforms including passing the
Law on Anti-Corruption and establishing the Anti-
Corruption Institution in 2010. The opposition
party publicly signed Transparency International
Cambodia’s anti-corruption pledge — a ceremony
which the ruling party did not attend.

Despite the commendable features of the
Executive and political parties, both institutions
need to act on needed reforms to ensure they are
fully accountable to the plurality of voices in the
society that they claim to represent. The ruling
party has been criticised for its close ties to wealthy
elites, whilst overlooking the interests of other
social groups. The Cambodia National Rescue Party
has used anti-Vietnamese rhetoric to rally its
supporters, marginalising this minority group.
The long-term effectiveness of both parties’
publicly stated commitment to anti-corruption is
yet to be seen. Moreover, the Executive’s
independence is limited in practice; it operates
within the bounds of an interwoven network of
ruling party, business and military elites. On top
of this, mechanisms to ensure the ethical behaviour
of members of the Executive appear to be absent
in practice. Patron-client relations provide an
unhindered nexus between the Government and
business executives, centralising major
procurement contracts, economic land concessions
and access to resources within the control of a
narrow group of people. Only by addressing these
issues can the Executive and political parties
progress into strong, autonomous, egalitarian
institutions.

The amendment to the Law on Anti-Corruption
strengthened the legal provisions that apply to
the Anti-Corruption Institution, ensuring that it
has an autonomous budget. Moreover, the Anti-
Corruption Institution has also undertaken
numerous activities to educate public servants
and citizens about corruption and how to fight it
using the available tools. Specifically, the institution
has contributed to the development of an integrity
course to be implemented in the national school
curriculum, as well as undertaking workshops to
disseminate the Law on Anti-Corruption and its
amendment across the country. Challenges remain,

however, that restrict the Anti-Corruption
Institution from effectively undertaking its
oversight role in practice. The institution is
politicised, independence from the Executive in
limited, and decision-making remains opaque.

The Ombudsman has not been scored because
there is no national-level unified body for receiving
complaints about maladministration in the public
sector. Despite this, commendable initiatives are
being undertaken at the sub-national level. The
District Ombudsman and Provincial Accountability
Working Group are mechanisms acting to enhance
accountability of decentralised public
administration and Commune/Sangkat budgets
respectively. Located under the Ministry of
Interior, these projects indicate genuine political
will and encouraging action of some government
officials to improve the public sector.

KEY WEAKNESSES OF THE NATIONAL INTEGRITY
SYSTEM

The Judiciary and law enforcement agencies
are the two weakest pillars. This finding is
supported by Transparency International’s Global
Corruption Barometer 2013, which showed the
Judiciary and Police to be the institutions to which
bribes are most commonly paid. In comparison to
other institutions, the legal framework regulating
the law enforcement agencies is weak. Key laws
that would apply to both institutions including
the Law on the Organisation and Functioning of
the Courts, and, the Law on the Status of Judges
and Prosecutors have just been passed. Yet their
content has come under strong protest from
relevant stakeholders, especially civil society, on
the grounds that they fail to ensure real
independence of the judiciary. Moreover, the
salaries for judicial and law enforcement officials
are not considered adequate to ensure a middle
class living standard. This contributes to the
reliance on supplementary income which may
constitute conflict of interest and result in
corruption. Both the judiciary and law enforcement
agencies are highly politicised, restricting the
professionalism and objectivity of their activities.

Petty corruption remains commonplace across
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both the private and public sectors. Bribe-seeking
and offering undermines the professionalism and
accountability of these governance institutions.
It leads to situations where those that can afford
to pay more receive preferential treatment,
inequality is exacerbated, and impunity reigns.

CROSS-CUTTING ISSUES

A significant implementation gap exists
between law and practice. Existing laws are not
equally applied or effectively upheld. This cuts
across all institutions, contributing to the weakness
of the entire integrity system. In particular, the
lack of political independence of the pillars is in
reality far removed from that which they are
ensured by law. Power is highly centralised within
the intra-elite patronage network of the ruling
Cambodian People’s Party. This extends across
public institutions, contributing to the opacity of
decision-making structures. The Legislature and
Judiciary are not separate from the Executive in
practice, despite it being constitutionally
guaranteed. This limits the possibilities for checks
and balances between them. All three of these
central government institutions in turn are closely
aligned to the ruling party.

Concerns over the lack of independence extend
to almost all pillars. Every television station and
the majority of radio channels and print media
are affiliated to the ruling party. High-level
business and Government operate within a tightly
woven mutually beneficial nexus. Civil society has
experienced political interference, arrest, and
detention of its foremost activists underlining
restricted freedom to operate independently.
Whilst assassinations of government critics
appears to have declined in recent years, they have
still occurred within the period under review in
this report, including the death of environmental
activists Chut Wutty and Hang Serei Oudoum in
2012.
politicised through the appointment of its senior

The Anti-Corruption Institution is

officials, who are known to be close to the Prime
Minister. Likewise, the National Election
Committee and the public sector at large remain
under strong influence from the ruling party.

The consolidated power across the governance
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system means that freedom of information is
curtailed and citizens lack access to information
upon which to hold the Government to account.
For instance, the National Audit Authority has
not published all audit reports. The audit reports
that have been released were published up to three
years after the relevant financial year. This does
not meet international standards.

Limited publicly available information means
that official processes are opaque, providing an
environment in which corruption is commonplace.
The confidentiality of public officials’ asset
declarations, as stipulated in the Law on Anti-
Corruption, prevents any genuine checks and
balances from occuring through this process. The
possibility for the imprisonment of a corruption
whistleblower is likely to act as a deterrent from
people speaking up about corrupt acts. In this
system, democracy can only be described as
limited.

FOUNDATIONS OF THE NATIONAL INTEGRITY
SYSTEM

Some of the weaknesses within the pillars can
be linked to the political, economic, cultural and
societal foundations of the National Integrity
System.

Despite rapid growth, Cambodia’s economy is
still weak and dependent on only four sectors:
agriculture, garments, tourism, and construction.
The lack of economic diversity is considered to be
a challenge to sustainable growth and poverty
reduction. Moreover, the country’s transportation
and energy infrastructure are not adequately
developed. In this context, institutions tend to
have insufficient resources to ensure effective
operations and the highest standards of accounting,
reporting, transparency and integrity are
consequently difficult to achieve.

Cambodia’s post-conflict environment has been
characterised by a tightening of control by the
ruling party. This has prevailed, relatively
unchallenged by the population at large. Multiple
factors may have enabled the centralised, patronage
system to prevail, including the breakdown of
social relationships and limited trust between



people following the 1970s and 1980s turmoil,
combined with the paternalistic view citizens have
typically held towards the Government. This may
have resulted in a limited sense of entitlement
and demand for the Government to be held to
account. As a result, the independence and
accountability of institutions across the integrity
system is curtailed.

Whilst political transformation was indicated
by the significant gains made by the opposition
Cambodia National Rescue Party in the 2013
National Assembly elections, the ruling party
retains its grip on power both vertically and
horizontally across the governance system. Whilst
more Cambodians are taking to the streets calling
for improvements from the Government, a long
journey remains on the path to democratisation
in Cambodia.

NATIONAL INTEGRITY SYSTEM ASSESSMENT
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lIl. PRIORITY RECOMMENDATIONS

Transparency International Cambodia, in
consultation with anti-corruption stakeholders
and governance experts, has developed crucial
policy recommendations for all of the pillars
assessed in this report.! We urge all relevant
stakeholders to take the necessary action to work
together and implement these reforms. In
particular, we urge stakeholders to enact three
core recommendations which would broadly
benefit the governance system:

1. Reform the Judiciary
2. Pass a Law on Access to Information

3. Amend the Law on Anti-Corruption

REFORM THE JUDICIARY.

Judicial reform should prioritise the following
actions:

» Ensure that all courtrooms and court
procedures are open to everyone;

» Publish the decisions of judges as well as
the reasons behind them;

» Provide salary incentives to judicial officials,
tied to performance and integrity;

» Publish and implement a clear and
transparent mechanism for the recruitment
and appointment of judicial officials.
Appointment criteria should be clear and
well publicised, allowing candidates and
selectors to have a clear understanding of
where the bar for recruitment lies.;
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» Ensure thatjudges are objectively recruited
through an independent appointments
body. This will ensure that the highest
quality candidates are selected, and that
they do not feel indebted to the particular
politician or senior judge who appointed
them.

» Develop and introduce a course on the
judiciary to be included in the national high
school curriculum. This would ensure that
graduates have an understanding of: the
functions of the courts; the roles of judges,
prosecutors, and lawyers; the right to a fair
trial; what a fair trial involves.

» The three judicial reform laws, the Law on
the Organisation and Functioning of the
Courts, the Law on the Status of Judges and
Prosecutors, and the Law on the Organisation
and Functioning of the Supreme Council of
Magistracy, that were passed in May 2014
should be reviewed in consultation with
relevant stakeholders, especially civil society,
and amended to ensure independence of
the judiciary.

PASS A LAW ON ACCESS TO INFORMATION.

Ensure that the law aligns with international
best practice such as Article 19’s ‘Principles on
Freedom of Information Legislation’,” including
the following provisions:

» Ensure maximum disclosure of information;



» Provide the public general access to official
information;

» Ensure the law applies to all persons
indiscriminately;

» Place obligations on public bodies to disclose
information;

» State that information requested will be
provided free or at very low cost;

» Include a requirement to establish an
oversight body in the form of an independent
information commission to safeguard
implementation of the law.

AMEND THE LAW ON ANTI-CORRUPTION (2010).

The following amendments to the Law on Anti-
Corruption should be prioritised:

» Article 41: Defamation — the possibility of
imprisonment for the complainant of a
corruption-related crime should be removed.
The onus of proof should be shifted on to
the Anti-Corruption Unit to provide
documentary evidence that the whistle
blower has:

a) Falsely made a complaint about
someone to whom there is no evidence
of corrupt behaviour, and;

b) Was aware that the complaint was
false.

Any investigation into such an allegation
should be done in accordance with
defamation provisions contained under
the Penal Code (2009, Art. 305), which does
not allow a custodial sentence for the
defendant of any successful defamation
claim.

» Article 20: Asset declarations — omit the
clause ‘highly confidential’ and add a
provision that asset declarations will be
shared with parliament and the public in
the financial year following the relevant
declaration. Add a clause that the assets of
spouses of officials required to declare their
assets under the law, will also be declared.

» Article 17: Asset declarations - include the
requirement that the assets of spouses of
officials making declarations are also
disclosed.

» Article 13: Transparent reporting — include
a provision that the Chairperson of the Anti-
Corruption Unit should present its annual
activity and financial report to parliament,
and that reports shall be made publicly
available in the following fiscal year.

» Article 11: Independence - remove the
provision that the Chairperson and Vice-
Chairperson are appointed by royal decree
at the request of the Prime Minister. Instead
both should be selected through an open
competitive recruitment process.

WHY ARE THESE REFORMS TOP PRIORITY?

Background, rationale and international good practice

Judicial Reform: The Judiciary is rated lowest
compared with all the other institutions in the
National Integrity System, being scored 16 out of
100. The score indicates that this core governance
institution is very weak with inadequate resources,
limited independence and a low level of
accountability. The shortfalls of the judiciary result
in a system whereby the rule of law is not
adequately upheld, impunity reigns and corruption
thrives. Consequently, reforming the judiciary is
crucial to strengthening the system of governance
in the country. Singapore’s judicial system?
provides an example of international good
practice.*

Singapore’s judiciary has strong accountability and
discipline practices. Supreme Court Judges can only be removed
on the basis of misbehaviour or inability to undertake their
functions. This is decided by an elaborate processinvolving an
independent tribunal comprising judges and/or former judges
— it cannot be decided by the Executive. Newly qualified
Singaporean lawyers must undertake an ethics and
responsibility programme as part on their professional
development. Moreover, Singapore offers an advanced training
system for members of the Supreme Court. Constitutional
protections ensure that judges’ pay, power and terms cannot
be reduced, safequarding appropriate working conditions and
independence.
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Access to Information: Limited official
information is accessible to the public across
Cambodian government institutions. Hence,
people do not tend be clear on administrative
processes, contributing to inefficiency.
Opportunities for genuine oversight of public
bodies are minimal. Bribes are regularly sought
or offered, reinforcing a system in which the
wealthy remain privileged and inequality is
exacerbated. Access to information is a core
principle of democracy, and maximum exposure
enables people to make better decisions and
informed investments, helping a strong, educated
and productive society to grow. India’s® access to
information law provides an example of
international good practice:

India is recognised as one of the most advanced countries
in the world in terms of its access to information legislation.
Requests for information may be made through various forms
with minimum administrative procedure, and without giving
justification. Access fees are limited to the cost of reproduction
and delivery. Exceptions to releasing information are in line
with international best practices (restricted to potential harm
to publicinterest or security). Strong appeals mechanisms are
in place in case authorities refuse to release information.

Law on Anti-Corruption: As long as the threat
of imprisonment exists for a person bringing a
corruption-related complaint to the Anti-
Corruption Unit, people are likely to be deterred
from speaking up. The lack of transparent reporting
mechanisms in turn reduces the accountability of
the institution. Whilst the Chairperson is not
independently selected it is difficult to safeguard
the objectivity of the Anti-Corruption Institution’s
activities. With an effective Anti-Corruption
Institution, corrupt practices will be reduced,
strengthening the system of governance overall.
Indonesia’s Corruption Eradication Commission
(KPK)® provides an effective example of an anti-
corruption agency:

The Indonesian KPK has transparent reporting
mechanisms ensuring accountability of the institution. It
publishes annual reports and must make its documents
available to the public. The head of the KPK is chosen through
an open selection process through which parliament nominates
and the President appoints the head for a mandate of four
years.

1 These are detailed at the end of each pillar report as well as in Annex Il at the end of the full report.
2 Article 19 - Global Campaign for free expression, The Public’s Right to Know: Principles on Freedom of Information Legislation (London:

Article 19, 1999)

3 See:Bertelsmann Foundation 2014, Singapore Country Report: http://www.bti-project.de/uploads/tx_jpdownloads/BTI_2014_
Singapore.pdf; Reuters 2014, “Singapore to remake itself Asia’s hub with new commercial courts,” http://litigationedge.asia/2014/02/12/
singapore-to-remake-itself-as-asias-legal-hub-with-new-commercial-court-reuters-philomin/; Transparency International, National Integrity
System Country Study: Singapore, 2006: http://archive.transparency.org/regional_pages/asia_pacific/current_projects/nis_asia_pacific [all

accessed 20 February 2014]

4 Further detail on international good practice recommendations for judicial reform is provided in Transparency International’s Global
Corruption Report 2007: Corruption and Judicial Systems (Cambridge: Cambridge University Press, 2007) pp. Xxv-xxviii

5 See:India’s Right to Information Act http://www.righttoinformation.gov.in/ [accessed 29 January 2014]; and, the Right To Information
assessment of India’s Access to Information law at: http://www.rti-rating.org/view_country.php?country_name-India [accessed 29 January

2014]

6 Anti-Corruption Authorities 2010, “Country Profile Indonesia,” http://www.acauthorities.org/country/id [accessed 08 February 2014];
Bolongaita, E. 2010. An Exception to the Rule? Why Indonesia’s Anti-Corruption Commission Succeeds Where Others Don’t - A Comparison
with the Philippines’Ombudsman, U4 Issue 2010: 4, Bergen, Norway: http://www.u4.no/publications/an-exception-to-the-rule-why-
indonesia-s-anti-corruption-commission-succeeds-where-others-don-t-a-comparison-with-the-philippines-ombudsman/ [accessed 08
February 2014]; Schiitte, S. 2012, ‘Against the Odds: Anti-Corruption Reform in Indonesia, Public Administration and Development, Vol.

32, pp. 38-48; Schiitte S. 2011, ‘Appointing Top Officials in a Democratic Indonesia: the Corruption Eradication Commission, Bulletin of

Indonesian Economic Studies, Vol. 47, No. 3, pp. 355-379
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FOUNDATIONS OF THE NATIONAL INTEGRITY
SYSTEM IN CAMBODIA

Since a National Integrity System is deeply
embedded in a country’s overall social, political,
economic and cultural context, a brief analysis of
Cambodia’s specific context is presented here for
a better understanding of how these contextual
factors impact integrity on the whole. There are
four different ‘foundations’ of the system: political,
societal, economic and cultural foundations.

POLITICAL FOUNDATIONS
SCORE: 25

To what extent are the political institutions in the
country supportive to an effective national
integrity system?

Cambodia is a representative democracy
operating under a constitutional monarchy. In
practice, the ruling Cambodian People’s Party
(CPP) dominates the political process. Opposition
parties and their leaders have been harassed and
barred from exercising their rightful political
power in the National Assembly." The use of
politically motivated judicial proceedings against
opposition activists and politicians has not been
uncommon, resulting in the opposition parties
having limited political influence.?

The National Assembly elections in July 2013
saw significant gains for the opposition Cambodia
National Rescue Party (CNRP), although the ruling
party still maintained power. A positive step was

IV. COUNTRY PROFILE

taken on the lead up to the election with the
pardon of opposition leader Sam Rainsy by the
King on request of the Prime Minister.? A decrease
in electoral violence was also witnessed compared
to previous years.* Nevertheless, widespread
shortcomings were observed throughout the
electoral process, including: eligible citizens not
being included on the voter registry, invalid and
duplicate names on the voter registry, and
widespread use of suspect temporary alternative
voter documents including Identification
Certifications for Electoral Purposes (ICE) forms.®

The CNRP contested the result of the election
and has organised subsequent protests. The
opposition Members of Parliament-elect refused
to take their seats in the National Assembly,
meaning that the National Assembly passed the
2014 national budget without debate.® At July
2014, one year after the election, although protests
had abated negotiations between the CPP and
CNRP were still in process and the opposition had
yet to take their seats.

According to 2013 Freedom House data
assessing various countries’ degree of political
freedoms and civil liberties, Cambodia is ranked
as ‘not free’.” Although the country’s legal
framework and constitution does provide some
civil rights,® in practice these rights are not always
protected or guaranteed. The Global Integrity
Report 2012 gives Cambodia a score of 23 (very
weak) for the actual implementation and
enforcement of its legal framework. The framework
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itself scores 60, leaving a sizable implementation
gap of 37.°

Cambodia ranks in the 20th percentile (Where
100 corresponds to highest rank and 0 corresponds
to lowest rank) for government effectiveness on
the World Bank’s Worldwide Governance
Indicators.'® Regionally, Cambodia is on par with
Lao People’s Democratic Republic, and fares
considerably better than Myanmar ranked very
low in the 2nd percentile.!! Vietnam and Thailand
are both rated as having far stronger government
effectiveness than Cambodia, being in the 42nd
and 60th percentile respectively.'?

Prison conditions in Cambodia are extremely
poor, cases of arbitrary detention continue to be
reported. ** Tens of thousands of people have been
caught up in land grabs and forced evictions across
the country.’ A 2013 report from the UN Special
Rapporteur on human rights in Cambodia stated
that the situation in the country is akin to a limited
democracy.”

SOCIETAL FOUNDATIONS
SCORE: 25

To what extent do relationships among social
groups and between social groups and the political
system in the country support an effective national
integrity system?

Cambodia has an approximate population of
15.2 million.’® Roughly 90 per cent of the
population is ethnically Khmer, whilst 96 per cent
follow the state religion, Buddhism.'” Several
minorities including the Muslim Cham, ethnic
Vietnamese and Chinese reside in the country.'

Minority rights are formally protected through
Cambodia’s ratification of relevant international
conventions.'® However, these laws do not extend
to non-citizens and the Citizenship Law limits
citizenship to those who are ethnically Khmer.
This means that some minority groups are unable
to gain citizenship, often despite multiple
generations of residency.?

Anti-Vietnam sentiments have been promoted
by opposition parties in election campaigns,
resulting in increased discrimination being
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demonstrated at the local level.? In the post-
election context, the opposition Cambodia
National Rescue Party continues to use anti-
Vietnamese rhetoric to rally and sustain its
supporters,”” sparking concern from the United
Nations human rights envoy to Cambodia.?

The most significant cleavage in Cambodian
society is the growing divide between the wealthy
elite and the poor.? Land grabbing (expropriation
of land by a government or business resulting in
the forced displacement of existing residents,
whom are often inadequately compensated) is
endemic in Cambodia and has exacerbated this
social divide. Typically, the evicted tend to be the
rural and urban very poor.”® For example, 4000
families were evicted from the Boeung Kak Lake
area in Phnom Penh starting in 2008. Thousands
more have been displaced in rural areas through
government issued economic land concessions
(ELCs) for industrial and agricultural development
purposes. Evictees who refused forced relocation
continue to occupy their land despite very poor
living conditions at the site.?

Civil society protests are commonplace in the
capital though activists are sometimes subjected
to grave consequences. For instance, in early
January 2014, at least four people were killed and
20 more injured when police opened fire on a group
of protestors calling for improved garment factory
wages.?” Following the clashes, 25 protestors were
taken to a high-security prison.?® In late May 2014,
the 25 were released to their families. However,
their convictions for incitement remain, resulting
in an outcry by civil society actors including
Human Rights Watch who has called for the
convictions to be nullified.?

ECONOMIC FOUNDATIONS
SCORE: 25

To what extent is the socio-economic situation of

the country supportive to an effective national

integrity system?

Cambodia is classified as a low income country
and has a GDP of 14.06 billion US dollars (2012).%°
Despite this, the country’s economy grew rapidly
at over 8 per cent per year between 2004 and



2012.3' The country has a predicted growth rate
of 7 per cent in 2014, 2015 and 2016.%

Cambodia’s economy is dependent on a limited
number of sectors; predominately agriculture,
garment production, tourism and construction.
This lack of diversification is cited by the Asian
Development Bank as one of the key challenges
to sustainable growth and poverty reduction.®
Informal economic activities account for 80 per
cent of GDP and close to 90 per cent of overall
employment.** In the World Bank’s 2014 Doing
Business report, measuring the ease at which
foreign business and investment is conducted in
various countries, Cambodia ranks 137 out of 189
countries, a drop in two places from 2013.%°

Cambodia is ranked 138 out of 186 countries
on the 2013 Human Development Index (HDI),*
with an HDI value of 0.543.%” This puts Cambodia
in the classification of medium human
development, alongside the likes of India and
Equatorial Guinea.*® Regionally, Cambodia ranks
equal to Lao People’s Democratic Republic but
higher than Myanmar which falls in the low human
development bracket.*® Cambodia ranks 96 out of
186 countries on the Gender Inequality Index
which measures gender disparities in provisions
for reproductive health, gender specific
empowerment and market participation,
conducted by the United Nations Development
Programme (UNDP).** UNDP also estimates that
30.1 per cent of the population live below the
national poverty line.*!

Social safety net institutions are not well
established in the country. The most vulnerable
groups are both the urban and rural poor, migrant
workers and families affected by chronic illness
and disability.*> Most disabled people depend on
begging or menial jobs to survive.*?

Basic irrigation, transportation and energy
infrastructure is limited in Cambodia.*
Electrification rates are low; nationally only about
35 per cent of households have access to electricity
according to the latest figures.* In Phnom Penh,
approximately 90 per cent of residents are
connected to the water supply which provides
clean drinking water.*® According to 2010 estimates

by the Asian Development Bank (ADB), 64 per
cent of the wider population was using an improved
drinking water source.*’

CULTURAL FOUNDATIONS
SCORE: 25

To what extent are the prevailing ethics, norms,
and values in society supportive to an effective
national integrity system?

The social fabric of Cambodian society has been
deeply affected by its recent history, namely the
Khmer Rouge genocidal regime and the civil war
that followed. The peace agreements were only
signed in 1991,* meaning that the ramifications
of such a divisive conflict continue to impact on
modern society.* Scholars have argued that
‘mistrust, fear, and the breakdown of social
relationships’ are evident in post-war Cambodia.>
According to UNICEEF, trust has been identified as
a missing element in society.”’

The past 20 years have been characterised by
a tightening of control by the ruling Cambodian
People’s Party which has brought about ‘top-down’
stabilisation and reinforcement of social systems.>
Citizens tend to have a paternalistic view of the
Government, meaning that there islittle sense of
citizen empowerment, citizen rights or obligation
on the Government to be accountable to its
people.>® This contributes to reluctance among the
Cambodian population to demand information
and transparency from the Government.**

Moreover, in recent years, citizens have had
limited confidence in their individual or collective
capacity to influence change.>® The large protests
following the 2013 National Assembly elections,
however, indicates a shift in civil society,* with
greater numbers of people feeling empowered to
challenge the existing political structures.

Religion also influences cultural and social
accountability in Cambodian society. There is a
strong tension between Buddhist teachings of
morality and accountability, and a society
characterised by high levels of inequality and a
deeply rooted social hierarchy.”” The Cambodian
monkhood has traditionally been politically
aligned with the Government. Indeed, the great
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supreme patriarch, Venerable Tep Vong, of the
national sangha (or Buddhist clergy) is widely
known to support the ruling party.”® Moreover,
the Prime Minister has ensured that ruling party
members have contributed sums of money to
pagodas.®® Despite this, the 2013 National
Assembly Elections saw a significant minority of
monks joining the opposition Cambodia National
Rescue Party’s demonstrations.®
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V. CORRUPTION PROFILE

WHAT IS CORRUPTION?

Transparency International defines corruption
in general terms as ‘the abuse of entrusted power
for private gain’.! This includes grand corruption,
petty corruption and political corruption. Grand
corruption consists of corrupt acts committed at
high-levels of government enabling leaders to
benefit whilst perverting the public good. Petty
corruption involves low to mid-level officials who
abuse their entrusted power in everyday
interactions with ordinary citizens such as in the
course of service delivery. Political corruption is
the manipulation of resources, policies and state
institutions by political power-holders who abuse
their positions to sustain their status and wealth.?

In the Cambodian context, lines can be blurred
between an act of gift-giving and an act of bribe-
paying.® Gift-giving is institutionalised in the
country, particularly to Buddhist monks and the
poor.* The phrase ‘gift-giving without sincerity’ is
used as vocabulary for local corrupt practice.
Gift-giving tends to be based on asymmetrical
power relations; politicians, employers and civil
servants may receive gifts for responsibilities
included under their professional role.® In this
case, civil society organisation, Pact, underlines
that such gift-receiving constitutes as an abuse of
power.”

CORRUPTION LEVELS

Reports, case studies and international
indicators show persistently high-levels of grand
corruption, petty corruption and political
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corruption in Cambodia. Transparency
International’s Corruption Perceptions Index (CPI)
ranked the country 160th out of 177 economies
in 2013.2 Cambodia was given a score of 20 (where
0 is highly corrupt and 100 is very clean), slipping
down two points from 2012.° Globally, this puts
Cambodia alongside countries such as Eritrea and
Venezuela.' Regionally, Cambodia was perceived
to be the most corrupt among its ASEAN
counterparts in 2013."* It is one point behind
Myanmar which was five points behind Cambodia
in 2012." Laos and Vietnam are also considered
less corrupt than Cambodia with scores of 26 and
31 respectively.’ Singapore is way ahead with a
score of 86, being ranked 5th cleanest country,

parallel to Norway.*

The International Republican Institute (IRI)
survey of Cambodian public opinion from October
to November 2013 showed a giant shift in the
number of people believing that Cambodia is
headed in the right direction.’ 55 per cent of
respondents indicated that they think the country
is still going in the right direction — a 24 point
drop from one year before.’® 21 per cent of
respondents believed that the country is off
course.'” Of these, 30 per cent cited corruption,
whilst 18 per cent underscored nepotism as the
source of their discontent.’®

The Bertelsmann Transformation Index (BTI)
2012 gave Cambodia a democracy rating of 3.8
(where 0 islowest and 10 is highest), ranking 101st
out of 128 economies.' The report underlines that
the lack of separation between government
institutions erodes the democratization process.?



It specifically highlights that the Cambodian
People’s Party holds a ‘quasi-monopoly’ over all
significant democratic institutions.”

In the Global Integrity Report 2012, Cambodia
received an overall score of 42 (very weak).”” A
sizeable gap exists between the legal framework,
scored 60, and actual implementation -
considerably weaker with a score of 23.% The report
described corruption in Cambodia as ‘the norm,’
permeating the lives of ordinary citizens.?* In line
with this, Transparency International’s Global
Corruption Barometer 2013 demonstrates that
petty corruption is rife in Cambodia’s public
sector.”” 65 per cent of respondents to the survey
reported paying a bribe to both the police and the
judiciary over the last 12 months.?

According to Pact Cambodia’s 2010 survey on
‘Corruption and Cambodian Households, 82 per
cent of Cambodians believe that corruption is a
problem.?” Despite this, corruption is ‘culturally
embedded’ and demonstrated to occur in a
systematic way with people believing that
corruption results in a better service.?® Hence 60
per cent of the time, bribes are offered by
households to secure a service, whilst they are
sought by service-providers or middlemen 30 per
cent of the time.?” Women in households more
commonly pay bribes than men, which is likely
due to them often managing household accounts.*

The World Bank’s Ease of Doing Business report
showed a slip of three places in Cambodia’s ranking
from 181 in 2013 to 184 in 2014, indicating that
the business environment in the country is
becoming less favourable. In September 2013,
United States Ambassador to Cambodia, William
Todd, publicly stated that corruption in the
country is scaring off American firms.*?

CORRUPTION SPOTLIGHT: THEMES AND ISSUES
(2012-2013)

i.  Land and natural resources: violations

Land and natural resources are two of the most
prominent corruption-related topics causing
dispute in Cambodia. Reports by Global Witness
have documented the nepotistic networks through

which power-holders are seizing natural resources
for private gain, whilst inhibiting public access to
land and resources required to sustain livelihoods.*

On top of this, the United Nations regards
Cambodia as a high deforestation country, due
largely to governance issues, poor oversight of the
forestry industry and agro-industrial expansion.®*
In 2013, Open Development Cambodia, an open
data website, published several maps using US
satellite data indicating that the Government has
been significantly overstating the country’s forest
cover.®® The maps suggest only 46.3 per cent of
Cambodia is covered, in contrast to the most recent
government figures released in 2010, which
claimed approximately 57 per cent cover.>®

Land grabbing has led to forced evictions
affecting thousands of people.*” Amnesty
International reports that increasingly excessive
force has been used by authorities against peaceful
anti-eviction protestors.*® Impunity for the
perpetrators of related violence has persisted.*

ii. ~ Courts:impunity and questionable convictions

The lack of independence of the judiciary
remains a marked problem in Cambodia.
Consequently, politically motivated convictions
occur whilst the perpetrators of crimes often go
unpunished. The cases noted below are not an
exhaustive list of such cases but serve to illustrate

some of the prominent issues.

The killer of slain environmental activist, Chut
Wutty, has been allowed to walk free.** Wutty was
fatally shotin April 2012 whilst he was investigating
illegal logging in Southwest Cambodia.** Five
months later, the courts dropped the investigation
into his alleged killer.*? This case is one of at least
300 allegedly politically motivated killings in
Cambodia since the 1991 Paris Agreements were
signed.* Documented by Human Rights Watch
(2012), none of these killings have resulted in a
credible investigation or conviction.**

The owner of independent radio station, Mam
Sonando, was sentenced to 20 years imprisonment
in October 2012.* The charges related to a so-
called ‘secession’ plot, attracted international
outrage and were condemned by rights groups.*®
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Even United States President Barack Obama called
for Sonando’s release as a step towards answering
some of the problems related to the politicization
of the judiciary when he visited Cambodia in
November 2012.47 In March 2013, the Court of
Appeal overturned the strongest charges and
Sonando was subsequently set free.*®

In 2013, former city governor, Chhouk Bandith,
was jailed for 18 months after he shot and injured
three protesting women.*® Whilst Mr. Bandith was
charged with ‘unintentional violence, the women’s
lawyers argued that he should have been charged
with murder.”® Rights groups have called the
sentence too lenient and reflective of the country’s
pervasive culture of impunity.*

iii. Public financial management: unaccountable

In November 2013, international public health
financing organisation, the Global Fund, released
an unusually comprehensive report on the local
culture of corruption in Cambodia. The extensive
investigation uncovered fraud and financial abuse
in grants given by the Global Fund to Cambodia
for fighting AIDS, tuberculosis and malaria.>
According to the report, the senior procurement
officer at the National Centre for HIV/AIDS,
Dermatology and STD Control (NCHADS) told
companies they must pay him bribes of up to 15
per cent of a government contract’s value in order
to secure it.>® Moreover, the procurement officer
improperly directed 317,000 US dollars-worth of
Global Fund procurements to companies who had
paid the bribes.>* The misuse of donor resources
is reportedly not new in Cambodia. Professor and
author, Sophal Ear,* noted that this case was one
of a series on ongoing embarrassments dating
back to the UN transitional authority in Cambodia
in the early 1990s, when the UN’s land cruiser
SUVs started disappearing.®®

iv.  Elections: irregularities

Both the 2012 commune elections and 2013
National Assembly elections were marred by
irregularities. Civil society organisations and
independent election monitor, the Committee for
Free and Fair Elections (COMFREL), found at least
100 cases of irregularities in the 2012 commune
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elections.’” These included intimidation, vote-
buying and destruction of political parties’
leaflets.”®* COMFREL reported that whilst the
number of cases of violence and intimidation had
decreased compared to previous years, three cases
of murder relating to political parties and activists
were recorded around the 2012 elections.”®
Moreover, the voter registration system showed
considerable weaknesses allowing for undue
political influence and did not ensure the right to
vote for all eligible and registered voters.®

In the 2013 National Assembly elections,
COMEREL recorded a total of over 10,000
irregularities, four times higher than the number
recorded in 2008. The most important
irregularities concerned voter registration. Based
on the findings from 906 observers in 407 polling
stations, Transparency International Cambodia
reported that in 60 per cent of polling stations,
voters with proper identification could not find
their names on the voter list and were turned
away.®? The irregularities have resulted in the
credibility of the official election results which
showed a CPP win being highly contested.
Opposition protests calling for a re-vote of the
July election continued to the end of 2013, though
they became less frequent in the first half of 2014
as the contesting parties engaged in negotiations.*

v.  Freedom of Information: limited

Non-profit freedom of information association,
Reporters Without Borders, ranked Cambodia
143rd out of 179 countries in its Press Freedom
Index 2013.%* Cambodia’s position slipped down
26 places from the previous year, which according
to the report is due to increased authoritarianism
and censorship.®® Freedom House’s Freedom of
the Press Report 2013 maintained the status of
Cambodia’s press as ‘not free’.% Whilst most media
outlets are aligned to the ruling party, the internet
presents an opportunity for an increasing number
of people to access diverse information.®” In 2012
however, the Government issued two circulars:
one requiring internet cafes to register users and
undertake surveillance on internet usage; the
second to restrict permissible locations for internet
cafes.®®
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V. ANTI-CORRUPTION ACTIVITIES

The Royal Government of Cambodia continues
to prioritise the fight against corruption in its
Rectangular Strategy for Growth.’ In line with
this, the Government has implemented a number
of commendable anti-corruption initiatives. Civil
society organisations and donors have also
advocated for and supported further anti-
corruption activities. The business community
has engaged in such efforts to a limited extent.
These developments, detailed below, represent
notable achievements towards the reduction of
corruption in the country.

LEGAL FRAMEWORK

The Law on Anti-Corruption Law was passed
in 2010. This law has the objective of combating
corruption through education, prevention, and
law enforcement measures.” The law created the
National Council Against Corruption (NCAC) and
the Anti-Corruption Unit (ACU).

In addition, Cambodia ratified the United
Nations Convention Against Corruption (UNCAC)
in 2007.2 Commendably, the Government initiated
a participatory approach to the UNCAC review
process in 2012.* Civil society organisations,
businesses, and the media were invited to
contribute to the review of Cambodia’s progress
in achieving its commitments under the
convention.’®

GOVERNMENT ANTI-CORRUPTION BODIES AND
INITIATIVES

Established in 2010, the ACU has a mandate
to implement corruption-related laws and to lead
corruption prevention activities.® The NCAC acts
as the board of the ACU and consists of 11 members
from across government institutions. They review

anti-corruption related policy and develop strategy
for the ACU.”

The ACU has organised events in many
provinces to inform people about the Anti-
Corruption Law.? ACU has also arrested a number
of people suspected of high-level corruption. In
November 2012 for instance, the ACU arrested
two senior government officials suspected of tax
fraud and embezzlement.® On top of this, a former
judge of Kandal province was arrested and
sentenced to two years imprisonment on charges
of bribery.?® In 2013, the ACU arrested two
employees of a UK biofuel firm who were accused
of forging land documents."

The Public Sector has undertaken several
commendable initiatives to promote integrity,
transparency and accountability in the delivery
of services. Of particular note is the One Window
Service Office (OWSO) project, which demonstrates
transparent practice in the delivery of
administrative services at the sub-national level.*?
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In addition, the Phnom Penh Water Supply
Authority (PPWSA)* has demonstrated exemplary
accountable management in supplying 90 per cent
of the city’s residents with a reliable supply of
water.™

CIVIL SOCIETY ANTI-CORRUPTION INITIATIVES

Civil society is steadily strengthening its voice
against corruption in Cambodia. The launch of
Transparency International Cambodia’s three-year
strategic plan ‘Together Against Corruption’ in
October 2012 represents a significant boost to
civil society’s action on the issue. Transparency
International Cambodia runs dozens of projects
to raise awareness of corruption and mobilise
society in the fight against it.*

The ACU and Transparency International
Cambodia signed a Memorandum of Understanding
and Cooperation Agreement in 2012 to work
together on several initiatives to raise public
awareness about the cause and consequences of
corruption. These initiatives include the
introduction of anti-corruption education in the
national curriculum and the organisation of annual
Anti-Corruption Day events.*

Civil society organisation, Pact, has led
considerable initiatives against corruption in
Cambodia. The organisation’s ‘Anti-Corruption
Coordinated Action Program’ (2004-2006), funded
by the Danish development agency (DANIDA) and
the US Agency for International Development
(USAID) sought to build public support for
government anti-corruption reforms.’” Pact
provided expert technical advice on the Anti-
Corruption Law in its draft form. Moreover, Pact
has produced high quality reports on corruption
including Corruption and Cambodian Households
(2010) '8 which provides useful insight into
perceptions and attitudes towards corruption
across the country.

The Committee for Free and Fair Elections
(COMFREL) has been very active in monitoring
parliament, elections, and citizens’ - particularly
women’s — participation in democratic
governance.” A further notable organisation is
the National Democratic Institute (NDI) that aims

NATIONAL INTEGRITY SYSTEM ASSESSMENT

to promote openness and accountability in
government. In the lead up to the 2013 National
Assembly elections, it organised candidate debates
as well as promoting the importance of accuracy
of voter lists. In cooperation with the Neutral
Impartial Committee for Free and Fair Elections
(NICFEC) and Centre for Advanced Study (CAS),
NDI undertook a voter registry audit ahead of the
July 2013 elections.”

INTERNATIONAL ORGANISATIONS AND DONORS

Several international organisations are active
in supporting anti-corruption activities. The
United Nations Office on Drugs and Crime
(UNODC) oversees the formal review process of
the UNCAC and supports campaigns to mark Anti-
Corruption Day.”* The Asian Development Bank
(ADB) and the Organisation for Economic Co-
operation and Development (OECD) have also
invested efforts to fight corruption in the Asia-
Pacific region. In 2011, the initiative set out its
long-term strategic goals initiatives®? which saw
31 economies in the Asia-Pacific region commit
to action against corruption.”

The World Bank has been pushing for stronger
anti-corruption measures for many years in
Cambodia. Its ‘Demand for Good Governance
Project’ (2008-2014) has overseen a number of
positive developments, specifically the
establishment of the Arbitration Council (AC)
which is seen as a reliable mechanism for labour
disputes.?* The World Bank also supports the One
Window Service Initiative (OWSI) and Phnom
Penh Water Supply Authority (PPWSA).*

Donors have a keen interest in anti-corruption
activities in Cambodia. In particular, the Swedish
International Development Cooperation Agency
(SIDA)?* and Australian Department of Foreign
Affairs and Trade (DFAT) support Transparency
International Cambodia to implement its 2012-
2015 Strategic Plan.?” Moreover, USAID has been
one of the main supporters of anti-corruption
initiatives over the last 10 years since its 2004
Corruption Assessment Report estimated that
‘annual diversions from government coffers range
between $300 and $500 million’ in Cambodia.?®
Following this, USAID launched its global anti-



corruption strategy in Cambodia in 2005. It funded
many of Pact’s anti-corruption activities as well
as supporting local democratic governance and
anti-corruption reforms.? DANIDA has also
supported Pact’s initiatives against corruption.®

The German development agency (GIZ) has
been running notable projects to strengthen the
Cambodian governance system. For instance, GIZ
supports a programme to assist the National Audit
Authority (2006-2014)%! and has also supported
administrative reform and decentralisation since
2002.* In addition, the Japanese development
body (JICA) has been promoting judicial reform
with its Legal and Judicial Development Project
(2008-2012).*

THE PRIVATE SECTOR

To engage the private sector, part of USAID’s
‘Mainstreaming Anti-Corruption for Equity’
programme supported Pact’s ‘Clean Business
Initiative’.>* Although this project closed in 2010,*
it managed to get 40 private sector leaders from
across the country to sign a pledge to promote an
enabling environment for fair business.

Transparency International Cambodia
organised a regional workshop in March 2013
entitled ‘Engaging the Private Sector in Anti-

’ 37

Corruption Initiatives’.”” Private sector

representatives actively participated in the

workshop.3®

Subsequently Transparency
International Cambodia developed its Business
Integrity Programme that was launched at the
start of 2014. The programme offers consultative
services to businesses to ensure that they are
compliant with local and international bribery

laws.3°

SOURCES OF CAMBODIAN LAW

Nine sources of law underpin Cambodia’s
governance system, helping to regulate it and
make it accountable. They are referred to
throughout this report. The Constitution (1993,
last amended in 2008) is the ultimate law of
Cambodia. The Constitution requires that all
further legislation must strictly comply with it.*

Yet, the Constitutional Council, charged with

ensuring the constitutionality of laws, has seldom
t.41

challenged any bills tabled before parliamen

Laws (Chhab) are adopted by the National
Assembly and Senate.*” They are then promulgated
by the King.** In practice, laws originate from the
Executive and pass through the Legislature with
almost no debate.*

Royal decrees (Preah Reach Kret), sub-decrees
(Anu-Kret), proclamations (Prakas), and decisions
(Sech Kdei Samrach) are executive regulations that
bypass the Legislature.*> A Royal decree is proposed
by the Council of Ministers (the Executive level
of Government) and signed by the King.*® Sub-
decrees tend to be proposed by relevant ministries,
adopted by the Council of Ministers and signed
by the Prime Minister.*’” Proclamations are
prepared by ministries and signed by relevant
ministers.”® Decisions are made by the Prime
Minister and relevant ministers.*

Circulars (Sarachor) are used to define the
works of government ministries.*® They are signed
by the Prime Minister and relevant ministers.”
Bylaws (Deika) are legal rules that may be created
by sub-national councils.>

International law is also understood to be a
source of Cambodian law.>®* The Cambodian
Constitution recognises international human
rights laws including the Universal Declaration of
Human Rights.>* Further international treaties
and conventions can become Cambodian law if
adopted by the National Assembly and Senate,
and signed by the King. >
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VII. NATIONAL INTEGRITY SYSTEM

1. Legislature

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

SUMMARY

The existing legal framework provides
safeguards to ensure the Legislature has adequate
resources to undertake its duties, whilst
functioning independently and accountably to
some extent. Specifically, the Constitution contains
provisions to protect the independence of the
National Assembly and Senate’s budgets. Moreover,
the Constitution affirms that unless an exceptional
case arises, the National Assembly cannot be
arbitrarily dissolved before the end of its five year
mandate. The immunity of parliamentarians is
also legally guaranteed; they may only be removed
by a decision of one of the parliamentary bodies
in combination with the Constitutional Council.
According to the law, no parliamentarian may be
removed from their position as a result of opinions
expressed when performing their duties.
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VERY WEAK 0-19

WEAK 20-39
MODERATE 40-59
STRONG 60-79
VERY STRONG 80-100

This study suggests that whilst certain legal
provisions are in place to ensure the integrity of
the Legislature, they are not comprehensive and
contain loopholes. Moreover, those provisions
that are in place are, in practice, not always enacted.
Noteworthy is the lack of independence exercised
by the Legislature. External actors, namely the
Executive and political parties, regularly interfere
with parliamentary roles. These external actors
have also been known to exert undue interference
in the lifting of parliamentary immunity and
removing certain legislators from their posts. On
top of this, the activities and decision-making
processes of the Legislature are largely opaque.
Integrity mechanisms to ensure ethical behaviour
of legislators are inadequate. It is disloyalty to the
ruling party, not unethical behaviour, that appears
to be punished.



The diagram at the beginning of this chapter
provides the scores for the Legislature in terms
of its capacity, governance and role. The remainder
of this section provides a qualitative background
and explanation of the scores.

STRUCTURE AND ORGANISATION

Cambodia has a bicameral legislature consisting
of the National Assembly and Senate.

The National Assembly is responsible for law-
making and amending.! It must comprise at least
120 members.? Members are elected by universal
suffrage, for five-year terms.?> Cambodia’s 25
provinces,* including the capital city, Phnom Penh,
are used as constituencies.’ The National Assembly
convenes twice a year, with each session lasting
three months.® The National Assembly has nine
special groups, known as commissions.” The
commissions’ roles include reviewing draft laws,
recommending draft laws to the government based
on whether there is a need to review them (and
the degree of urgency), and inviting ministers to
explain and clarify any issues related to their
ministry before the commissions. 8

The ruling Cambodian People’s Party (CPP)
lawmakers appointed by the special commissions’
members without input from the opposition; the
Cambodia National Rescue Party (CNRP) Members
of Parliament-Elect were boycotting parliament
when the commissions were selected.’ The Standing
Committee (Permanent Committee) manages the
National Assembly when the National Assembly
is not in session.™ It consists of Chairman of the
National Assembly, the Vice-Chairmen, and the
Chairmen of National Assembly Commissions.™

The Senate reviews laws passed in the National
Assembly before they can be promulgated by the
King.?? The Senate is composed of a Standing
Committee and nine specialised commissions.*?
At present all nine commissions are made up of
ruling party members.* The number of Senators
must not exceed half of the total number of
National Assembly members. Senate terms are
for six years. Similar to the National Assembly,
the Senate meets for two sessions per year, each
lasting three months.*

Originally termed the Constituent Assembly,
the Legislature was first developed during the
United Nations Transitional Authority in Cambodia
(UNTAC). It was renamed the National Assembly
when the Constitution was enacted in 1993."7 The
Senate came into being with an amendment to
the Constitution in 1999.'8

The Constitutional Council is a further body of
the Legislature which exists to safeguard respect
for the Constitution regarding the laws adopted
by the National Assembly and reviewed by the
Senate.’® Commune Councils have legislative
power at the local level to manage affairs within
their roles.” Their role involves two parts: ** duties
to support and promote good governance in the
commune and manage resources to meet basic
needs of the commune;* and to act as an agent
of the central government in accordance to tasks
given by government.

The results of the most recent National
Assembly elections, held on 28 July 2013, were
announced by the National Election Committee
to be a CPP win of 68 seats to 55 of the CNRP**
This represents a significant shift from the last
election in 2008, whereby the Cambodian People’s
Party gained a landslide victory, taking 90 of the
available 123 seats.?

King Norodom Sihamoni convened the fifth
National Assembly on 23 September 2013 with
only one party present: the CPP.?¢ The CNRP
refused to join the National Assembly.”” Instead,
it organised multiple protests initially calling for
an independent probe into the irregular elections®
and eventually for the Prime Minister to resign.?
Despite the criticism of the election, it has been
commended for involving lower levels of violence
than previous elections, as well as showing greater
enthusiasm from Cambodians to use their vote
for political transformation.*

The Senate remains dominated by the CPP. The
most recent Senate elections held in January 2012,
saw a significant win by the ruling party which
took 46 (78 per cent) of the 57 contestable seats.*

Women remain underrepresented in both the
National Assembly and Senate. In the National
Assembly’s fifth Legislature (2013-2018), women
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hold 25 of the 123 seats, representing 20.5 per
cent.?? This is a slight drop from the previous
mandate in which women held 22 per cent of
seats.®®* The low representation of women
candidates is unsurprising given that women only
made up 22 per cent of all election candidates —
many of which were on the reserve list in case a
male candidate dropped out.** In the 2012 Senate
elections women took nine seats accounting for
only 14 per cent of all Senators.®

ASSESSMENT

1.1 CAPACITY
1.1.1 RESOURCES (LAW)
SCORE: 50

To what extent are there provisions in place that
provide the Legislature with adequate financial,
human and infrastructure resources to effectively
carry out its duties?

The legal framework contains some provisions
to ensure that the Legislature has access to the
necessary financial, human, and logistical resources
to carry out its functions in practice.

Allowances for legislators as well as autonomous
budgets for both the National Assembly and Senate
are guaranteed in the Constitution.*® Yet no
minimum amount is mentioned regarding the size
of the budget or allowances.

The budget for the Legislature is included in
the national budget.*” The national budget,
formally referred to as the Annual Financial Law,
is drafted primarily by the Minister of Economy
and Finance.* The heads of institutions and public
agencies, including the Senate and National
Assembly, provide input for the national budget,
in the form of a budget strategic plan which
outlines vision, targets and the priority actions
of their institution.* Yet the Legislature at large
is not legally guaranteed to be consulted at this
stage of budget drafting. Once the Minister of
Economy and Finance has completed drafting the
Annual Financial Law, it is submitted to the
Government for approval.*°

Following Government approval, the Annual
Financial Law is sent to the National Assembly in
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the first week of November each year for review
and approval.* Then in the first week of December,
the draft Annual Financial Law is submitted to
the Senate, to be approved before 25 December.*
Given this timeframe, both the National Assembly
and Senate are each guaranteed only a few weeks
to review the budget, after it has already been
approved by the Government. This may limit the
possibility for adequate scrutiny of the budget by
parliamentarians to ensure that public resources
are appropriately allocated.

1.1.2 RESOURCES (PRACTICE)
SCORE: 25

To what extent does the Legislature have adequate

resources to carry out its duties in practice?

The Legislature has resources that enable it to
undertake its functions to a certain degree.
Financial and human resource gaps are apparent,
however, undermining the Legislature’s ability to
undertake all its duties in practice.

The aggregate budget figures at the Legislature’s
disposal are publicly available. For 2013, the
Legislature (National Assembly, Senate and
Constitutional Council) was collectively allocated
169,490.5 million riel (41,339.1 thousand US
dollars).*® This breaks down as 114,698 million
riel** (27,975.1 thousand US dollars) for the
National Assembly, while the Senate had 46,868
million riel* (11,431.2 thousand US dollars) and
the Constitutional Council was given 7,924.5
million riel (1,932.8 thousand US dollars).* The
Legislature’s financial allocation is notably lower
than that of the Council of Ministers (Executive)
(249,275 million riel / 60,798.8 thousand US
dollars), although it fares quite well in comparison
with the budget for the Ministry of Justice (50,963
million riel / 12,430 thousand US dollars).*” Higher
than all three core governance institutions’,
however, is the budget for defense and security
—underlining the Government’s priority for public
expenditure. The Ministry of Defence was allocated
980,515 million riel (239,150 thousand US
dollars), whilst the Ministry of Interior, Public
Security section had 620,125 million riel (151,250
thousand US dollars).*®



Aside from the aggregate figures, no further
detail is publicly available on exactly how the
Legislature’s budget is distributed. Not even all
Members of Parliament are reportedly provided
with a detailed breakdown of the budget figures.
Opposition CNRP Member of Parliament-Elect,
Mu Sochua, for noted that
parliamentarians are simply given the overall

instance

figures for each budget line without a clear
explanation of what the money will be used for.*
Hence, the possibility for scrutiny is significantly
limited.

A potential resource gap is indicated by the
reportedly deficient salaries for legislators. A
senior government advisor noted that whilst the
salaries for the Legislature are amongst the highest
for civil servants, they are not adequate for
parliamentarians to undertake all necessary duties.
For example, salaries are allegedly not high enough
to enable senators to visit their constituencies as
often as they should do.”

Moreover, the Committee for Free and Fair
Elections in Cambodia (COMFREL) has highlighted
inadequate resources in the provincial
parliamentary offices. The offices in some provinces
are either non-operational or the staff have no
fixed working hours. Hence, COMFREL has
underlined that greater staffing and budgets are
needed so that the offices can effectively undertake
their function of facilitating communication
their

between parliamentarians and

constituencies.>!

1.1.3 INDEPENDENCE (LAW)
SCORE: 50

To what extent is the Legislature independent
and free from subordination to external actors

by law?

Whilst a few legal provisions exist to provide
independence of the Legislature, a number of
loopholes exist.

Safeguarding independence of the Legislature,
the Article 78 of the Constitution affirms that the
National Assembly cannot be dissolved before the
end of its five year mandate.>? An exceptional case
may arise, however, if the Government is removed

twice within a period of 12 months. Following
this, the King, on proposal from the Prime Minister
and with approval from the Chairman of the
National Assembly, may dissolve the National
Assembly.>® The election of a new National
Assembly must be held within 60 days after the
date of dissolution.**

Parliamentary immunity is also constitutionally
guaranteed. It can only be lifted by the Legislature;
Article 104 of the Constitution states that the
detention of a Senator is only possible when
approved by the Senate or Permanent Committee
of the Senate.” Likewise, the parliamentary
immunity of a member of the National Assembly
can only be revoked by decision of the National
Assembly or Standing Committee of the National
Assembly.*

Both Articles 80 and 104 ensure that no
member of the National Assembly or Senate can
be prosecuted, arrested, or detained because of
their opinions expressed when performing their
duties.”” In addition, the Senate and National
Assembly have the independence to recall
themselves for extraordinary sessions if at least
one-third of each legislative body proposes to do
s0.”® Furthermore, the Legislature is responsible
for appointing its own staff, including technical
staff. The President of the National Assembly and
the President of the Senate are responsible for

appointing the staff within their respective
bodies.*®

1.1.4 INDEPENDENCE (PRACTICE)
SCORE: 0

To what extent is the Legislature free from
subordination to external actors in practice?

The Legislature is not independent from the
Executive level of Government and ruling party
in practice.

Within the context of patronage politics, the
Cambodian Legislature is hindered from acting as
an independent oversight body or forum for
democratic debate.® In practice, the Legislature
is a space for political legitimisation of the
Executive level of Government and ruling party.®
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To illustrate this point, lack of legislative
capacity has meant that law drafting power has
been delegated almost exclusively to the
Executive.®? Laws originate in the Executive, then

pass through the National Assembly with little

their parliamentary immunity removed for
speaking out against the Government.” Moreover,
in June 2013, 27 opposition lawmakers from the
Sam Rainsy Party (SRP) and the Human Rights
Party (HRP) were stripped of their posts.” This

The infrequency of legislators challenging the Government indicates that prior punishments have

sent strong enough messages to ruling party members to remain within the party line. Opposition

Members of Parliament, however, have typically been more vocal against the Government, though
this has come at the cost of being ignored and punished.

debate or opposition and are approved by the
Senate in a similar fashion.®® The only recorded
exception was when the Senate rejected a law
requiring that the Head of the Ministry of Women’s
Affairs must always be a woman.®* This occurred
in the Senate’s first year of existence (1999-2000)
andwasrejected on thebasis of unconstitutionality.®®
This was also one of the only petitions that the
Constitutional Council met with a positive
decision.®® The Constitutional Council has seldom
rules against legal provisions and any decisions it
has made do not tend to be accompanied by
detailed analytical reasoning.®’

Before a draft law is tabled in parliament, a
CPP meeting is reportedly held during which the
party leaders make a decision on how the party
will vote.®® The ruling party Members of Parliament
must toe the party line and vote accordingly, even
if they do not feel comfortable with the decision.®
All voting in the National Assembly and Senate is
currently done by raising hands,” deterring
legislators from voting in opposition to their
party.”

The infrequency of legislators challenging the
Government indicates that prior punishments
have sent strong enough messages to ruling party
members to remain within the party line.
Opposition Members of Parliament, however, have
typically been more vocal against the Government,
though this has come at the cost of being ignored
and punished. For example, draft bills coming
from the opposition party have been routinely
rejected.”” Opposition legislators have also had
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was justified on the basis that the opposition
parliamentarians were in violation of the election
by holding positions in two parties at the same
time after the two parties unified into the newly
established CNRP coalition.” The decision, made
by a 12-member National Assembly Committee
composed only of ruling CPP lawmakers, came
just before a controversial bill on the denial of
Khmer Rouge crimes was tabled in parliament.”
Consequently, opposition legislators could not
participate in the debate over the bill and were
denied parliamentary protections as well as their
salaries during the month-long campaign period
on the lead up to the July 2013 elections.”

One factor supporting independence of the
Legislature is that the police cannot just enter the
National Assembly or Senate at their own will.
Whilst the law does not explicitly prohibit this, in
practice any police or law enforcement official
must seek approval from the President of the
Senate or the President of the National Assembly
to enter their respective parliamentary bodies.”

The selection for candidacy for both the
National Assembly and Senate is based on a party
list, chosen by the party leaders.” Family members
of the Executive and senior ruling party members
are sometimes selected for the party list. For
example, in the running for seats in the National
Assembly in the July 2013 election were the
youngest sons of both the Prime Minister and the
Interior Minister.®” Both sons were successfully
elected and are CPP lawmakers in the fifth mandate
of the National Assembly (2013 - 2018).%



1.2 GOVERNANCE
1.2.1 TRANSPARENCY (LAW)
SCORE: 25

To what extent are there provisions in place to
ensure that the public can obtain relevant and
timely information on the activities and decision-
making processes of the Legislature?

Few provisions exist to make certain that the
public can access the Legislature and obtain
relevant information on its organisation and
functioning.

Articles 88 and 111 of the Constitution states
that sessions of the National Assembly and Senate
shall be made public,®” although what exactly this
means is not explained. Hence, many aspects
relating to the transparency of the Legislature are
not explicitly mentioned in the Constitution.
Absent is any requirement that voting records be
made public; agendas of legislative sessions be
published; verbatim recordings of floor sessions
be recorded; that members of the public can attend
floor sessions; that draft bills be made public; and,
the Legislature produce and publicise reports about
its activities.

The Law on Public Finance System (2008) states
that all revenues and expenditures of national
administrations and related financial reports shall
be transparent and publicly available.?* Hence, the
National Assembly and Senate are legally obligated
to publish their financial reports.

Access to information on official documents of
the Legislature is limited since no access to
information legislation has been passed. The
former opposition Sam Rainsy Party submitted
two drafts of the law on access to information to
the National Assembly between 2010 and 2013.3
Both drafts were rejected on the basis that they
had too much ‘foreign influence’ or were otherwise
considered to be unfit.® Instead, the ruling party
is drafting an access to information bill.%

Members of both the Senate and the National
Assembly are legally obliged to declare their assets
every two years under the Law on Anti-Corruption
(2010).8” Nevertheless, the action lacks
transparency given that the declarations are to be

kept ‘highly confidential’; ® they are not required
to be disclosed to the National Assembly or to the
public.

1.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent can the public obtain relevant and
timely information on the activities and decision-

making processes of the Legislature in practice?

The Legislature is to a large extent opaque; the
public has limited access to relevant information
on its functioning, decision-making and finances.

The National Assembly and Senate both have
websites where information on their structures,
related laws, press releases and activities are
posted. Nevertheless, it is not uncommon for the
National Assembly website to be inaccessable;*
indeed, it has been ‘under construction’ on a
number of occasions throughout the research for
this report. Regular inaccessibility of the website,
suggests limited political will to ensure public
access to information on the parliament’s
activities.?® Even when the website is accessible,
only selected information is published on it. Short
articles and pictures of official meetings and law
signings are provided. Lacking are any reports on
the Legislature’s debates, financial expenditure,
draft laws, and justification of the Legislature’s
activities.”

Members of the public can attend live National
Assembly debates.?? Yet reportedly this depends
on them having a close relationship with senior
ruling party members who may grant permission
for entrance into the parliament.®® The same goes
for being able to access National Assembly voting
records. *Hence, for the majority of people, this
access is not possible. Moreover, whilst the Senate
Rules of Procedure guarantee that the public can
be present at live Senate sessions, permission from
the Senate President must also be obtained and
entrance is dependent on the seats available.”

In the interest of transparency, parliamentary
debates are aired on the government-controlled
National Television of Kampuchea (TVK). The
information conveyed, however, is limited due to
the structure of the parliamentary sessions. During
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debates, the parliament is divided into groups of
10. Each group has 20 minutes of speaking time.*
The group speaks as a collective body rather than
as individuals. As a result, minority parties in the
fourth Legislature (2008-2013), including the
Human Rights Party (HRP) and the National
United Front for an Independent, Neutral, Peaceful
and Cooperative Cambodia (FUNCINPEC), which
each only had two members in the National
Assembly, were subsumed under the majority
ruling party members in their group.” Given that
the opposition has significantly gained in terms
of numbers of seats in the fifth Legislature (2013-
2018), there may be an opportunity for a greater
diversity of voices to be heard during parliamentary
sessions. Yet this remains to be seen in practice
because the CNRP (which holds all opposition
seats) has boycotted parliament since it was
convened in September 2013% until the time this
report was completed (July 2014).

Public availability of financial information on
the Legislature is tightly controlled. The
International Budget Partnership’s Open Budget
Survey 2012 ranked Cambodia as having ‘little or
no information’ available on its national budget;
a low score of 15 out of 100.” The Ministry of
Economy and Finance does publish overall figures
of the national budget including for the Senate
and National Assembly.'* Aside from this, little
further detail of the budget is made publicly
available.’®* Neither is a more detailed budget
breakdown provided to the National Assembly for
review.'%? This indicates that only a few members
of the ruling elite have an overview of actual
spending.

1.2.3 ACCOUNTABILITY (LAW)
SCORE: 25

To what extent are there provisions in place to
ensure that the Legislature has to report on and
be answerable for its actions?

Limited provisions exist to ensure that the
Legislature has to be accountable for its actions.

The major organ to ensure checks and balances
in terms of the constitutionality of laws passed is
the Constitutional Council. This body of nine
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members has the duty of ensuring that the laws
adopted by the National Assembly and reviewed
by the Senate guarantee respect of the
Constitution.’® Notably lacking, however, are any
provisions relating to public consultation on
relevant issues. Hence, the legal framework does
not provide avenues by which decisions of the
Legislature can be held to account by the public.'*

Moreover, no specific body exists to receive
complaints regarding decisions or actions taken
by the Legislature or its individual members.
Whilst the Human Rights and Complaint Reception
Committee of the Senate may receive complaints
from individuals and organisations, the Committee
is charged with investigating concerns of human
rights abuses rather than focusing internally on
issues relating to the legislature.'®

The National Assembly Commission on Human
Rights holds a similar role, including hearing
complaints from the community in relation to
human rights violations by the state or organs of
the state.'®

1.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 25

To what extent do the Legislature and its members

report on and answer for their actions in practice?

Few mechanisms are in place to ensure that
the Legislature reports on and is held accountable
for its actions in practice.

Parliamentarians increasingly engage in public
consultation on relevant issues by visiting and
talking with their constituencies.'®” The ruling
CPP parliamentarians often do this, though what
they may say is reportedly tightly overseen by the
party leaders.’®® During such consultations, the
public have the opportunity to raise their

concerns.'®

The Legislature rarely engages civil
society regarding its decision-making processes.
Formal public consultation on draft bills does not
regularly occur; civil society has been asked for
input on only a limited number of draft bills
including the Law on Anti-Corruption and the
Law on Associations and Non-Governmental

Organisations (LANGO).™°



Furthermore, the parliament gives very limited
justification for the passing of bills."'* As mentioned
above, though parliamentary debates are recorded
and aired on national television, the debates tend
to be rather sparse.™ Much of the discussion over

mention of rules on hospitality and gift-giving.
The unregulated acceptance of gifts and hospitality
may leave legislators vulnerable to unfairness and
partiality in the conduct of their actions. If a gift
influences a decision, it may be considered a bribe.

Whilst legislators are required to submit asset declarations to the Anti-Corruption Unit every two

years, these are kept “highly confidential’ and not made public. Moreover, the assets held by

legislators’ family members are not required to be disclosed. This policy provides ample loopholes
for legislators to engage in unethical behaviour.

the bill occurs earlier, in closed CPP meetings
where the decision over which way party members

will vote is made.!'3

Both the National Assembly and Senate have
bodies for receiving complaints.** Nevertheless,
if a complaint was actually made against the
Legislature, especially about parliamentarians
from the ruling party, the likelihood of it being
taken forward is very remote.'** Indeed, no public
record exists of any independent investigation
into the Legislature in response to a public
complaint about it.

1.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 25

To what extent are there mechanisms in place to
ensure the integrity of members of the Legislature?

Few legal provisions exist to ensure the integrity
of legislators.

Chapter 15, on ‘Discipline’ of the Internal
Regulations of the National Assembly outlines
how Members of Parliament should be reprimanded
and punished if they act ‘wrongly’. First they are
‘reminded’, then ‘blamed’, then dismissed.''® The
President of the National Assembly has to ‘remind’
any speaker who violates Principle 62 of the
Internal Regulations: interrupting others,
humiliating individuals or expressing any action
leading to disorderliness."'” Aside from that, no
further detail is provided on what constitutes
wrong behaviour.

Notably lacking in the Internal Regulations of
both the National Assembly'!® and Senate? is any

Furthermore, no conflict of interest policies appear
to exist for legislators; consequently they may be
unrestricted from undertaking secondary roles
that could undermine their impartiality as
Members of the National Assembly or Senate.

Whilst legislators are required to submit asset
declarations to the Anti-Corruption Unit every
two years, ' these are kept ‘highly confidential’
and not made public.’® Moreover, the assets held
by legislators’ family members are not required
to be disclosed. This policy provides ample
loopholes for legislators to engage in unethical
behaviour.

1.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 0

To what extent is the integrity of legislators

ensured in practice?

Integrity mechanisms for ethical behaviour of
the Legislature are absent in practice. It is disloyalty
to the ruling party rather than unethical behaviour
that appears to be punished.

Opposition Members of Parliament in particular
have been targeted for punishment in recent
years.'?? For instance, Mu Sochua had her
parliamentary immunity lifted in 2009 following
critical remarks she made regarding the Prime
Minister.'? Lifting her immunity occurred in a
closed door session, and was voted for by raising

hands, without hearing her arguments.***

CPP legislators have also been disciplined. In
2001, three ruling party Senators, Chhang Song,
Phay Siphan and Poeu Savath, rejected a
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government-sponsored bill."*> The consequences
for their failure to respect the party line were
severe; the party leadership expelled them from
the party and they lost their seats in the Senate.'?
There have been no recorded cases of such dissent
and reprimand among the ruling party legislative
membership since. It appears that prior
punishments have sent a clear enough message
about the consequences of challenging the party,

to ensure that legislators keep rank.

Such cases underline ethically questionable
practices within the Legislature. In particular,
rights groups have criticised the decisions made
around these cases as limiting freedom of
expression. The decisions also indicate the
increasing political party influence over the

Legislature.'”’

A further loophole ensuring ethical integrity
of the Legislature is the lack of possibility for
scrutiny of legislators’ asset declarations. In
accordance with the Law on Anti-Corruption,
these are submitted to the Anti-Corruption Unit

(ACU) but are not publicly released.'?®

1.3 ROLE
1.3.1 EXECUTIVE OVERSIGHT
SCORE: 25

To what extent does the Legislature provide

effective oversight of the Executive?

Whilst some legal provisions exist to enable
the Legislature to provide oversight of the
Executive, the ability of the Legislature to do this
in practice is severely limited.

Enshrined in the Constitution is the duty of
Members of Parliament to provide oversight of
the Executive. This includes proposing questions

to the Government;'?°

overseeing the performance
of the Government; seeking clarifications on
special issues;'*° and, inviting ministers to clarify
any areas in his or her field of duty.®* The
Legislature also has the power to impeach or
express severe disapproval of the Executive once
a motion of censure by two-thirds majority of the

entire National Assembly is adopted.'*?

In practice, the independent ability of the
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Legislature to provide oversight of the Executive
is blocked because the independence of the
Legislature from the Executive is markedly
limited."*® Without separation of power between
these core governance institutions, neither can
provide objective checks and balances over the
other.

Consequently, the measures available for the
Legislature to provide oversight of the Executive
are piecemeal and inadequate. For example, when
ministers attend parliamentary sessions they only
answer select questions posed by
parliamentarians® rather than all questions as
they are required to under the Internal Regulations
of the National Assembly.’® Moreover, when the
national budget arrives in the National Assembly
it lacks detail and comprehensive explanation of
what each budget line will be spent on.**® For
instance, the lack of clarity around the unallocated
1.5 billion US dollars in the 2014 national budget
sparked concerns.**” The Ministry of Economy and
Finance later confirmed that that the huge sum
would be authorised by the Prime Minister for
approximately 12 targets.'*® Nevertheless, the
minimal detail given to the National Assembly
(and public) explaining what each budget line will
be spent on, underscores the lack of possibilities

for Legislative oversight of the Executive.

1.3.2 LEGAL REFORMS
SCORE: 50

To what extent does the Legislature prioritise
anti-corruption and governance as a concern in
the country?

In recent years, the Legislature has been paying
more attention to the promotion of public
accountability and the fight against corruption.
It has enacted comprehensive legal reforms
although these are not without loopholes.

Some legal reforms to promote integrity and
reduce corruption have been passed by the
Legislature in recent years. Nevertheless, given
that the laws are initiated by the Executive then
passed by the Legislature without much opposition,

139 3

debate or discussion,'®? it is the Government and

ruling party rather than the Legislature per se that



In 2010, the Law on Anti-Corruption was passed by the National Assembly after more than 10 years

in the drafting process. Whilst this is an encouraging development, the law has been criticised for

containing loopholes. Notable is Article 41, which contains the provision that a complaint may be
considered defamatory if no evidence is found to support it.

appears to have prioritised anti-corruption
reforms.

In 2010, the Law on Anti-Corruption was
passed by the National Assembly after more than
10 years in the drafting process. Whilst this is an
encouraging development, the law has been
criticised for containing loopholes.'*® Notable is
Article 41, which contains the provision that a
complaint may be considered defamatory if no
evidence is found to support it. In this case, the
complainant may be liable for imprisonment for
between one and six months.*! Rights groups
have criticised this provision for threatening
freedom of speech,'*? discouraging people from
speaking out on corruption related issues.

The National Assembly also passed an
amendment to the Law on Anti-Corruption in
2011. This aids the governance of the ACU by
enshrining the independence of its budget. The
amendment also strengthens the ACU’s right to
receive financial assistance from national and
international organisations so long as this does
not constitute a conflict of interest.'*

Cambodia also ratified the United Nations
Convention against Corruption in 2007.'**
Moreover, the National Assembly passed the Civil
Code the same year which has 1,305 articles
dealing with a broad range of issues from contracts,
to estate and torts which strengthen the
governance of the country in a broad sense.** The
Law on Implementation of the Civil Code was
passed in 2011 aiming to protect sustainability of
legal measures and implementation of the Civil
Code.™®

In 2012, the Legislature passed the Law on
Public Procurement.'*’ This much needed piece of
legislation seeks to regulate a sector vulnerable
to bribery, kick-backs, and nepotistic preferences

in the awarding of procurement contracts.'*®

RECOMMENDATIONS

1. Reports on all National Assembly sessions
should be produced and made publicly available.

2. Amend the Law on the Election of Members
of the National Assembly (LEMNA, Ch. V) to say
that a position as a Member of Parliament is not
dependent on membership to a political party. An
individual should be able to stand as an independent
Member of Parliament, so that their parliamentary
position is not lost if they lose their position in a

party.

3. Amend the LEMNA to state clearly how the
National Assembly is to be formed. Article 6 states
that the National Assembly shall have at least 120
seats.

4. Abolish the practice in the National Assembly
and Senate of raising hands to vote. The secret
ballot box must be reinstated immediately and all
votes undertaken accordingly.

5. Develop a clear legislative procedure which
states that all draft laws should be made publicly
available for scrutiny before being passed.

6. Ensure a minimum binding quota of 30 per
cent women is applied to candidate lists before an
election, to boost women’s representation in
politics.

7. Uphold Article 80 of the Constitution of
Cambodia which safeguards parliamentary
immunity and states that: ‘No assembly member
shall be prosecuted, detained or arrested because
of opinions expressed during the exercise of his
(her) duties’. If an assembly member is accused
the vote must be undertaken in the National
Assembly by secret ballot.
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VII. NATIONAL INTEGRITY SYSTEM

2. Executive

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

SUMMARY

The relevant legal framework provides a strong
foundation to ensure a high level of integrity of
the Executive. For instance, the Constitution
guarantees a high level of independence for the
Executive. The King cannot exert influence over
the Government, whilst other core governance
institutions may only intervene in extraordinary
circumstances. In addition, the Constitution
ensures that Members of the Executive must be
answerable to the National Assembly by being
obliged to answer questions when asked by
Members of Parliament. The Government has
prioritised a number of reforms to develop a well-
governed public sector including decentralisation
and deconcentration, as well as public financial
management.
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VERY WEAK 0-19

WEAK 20-39
MODERATE 40-59
STRONG 60-79
VERY STRONG 80-100

Despite these positive elements, several factors
limit the integrity and accountability of the
Executive. The Executive is not independent in
practice; it is closely linked to the ruling party and
power-holders within the intra-elite patronage
system. Few legal provisions ensure that the public
can access information on the activities of the
Executive. Practice follows suit. The public can
only obtain aggregate budget figures for the
Council of Ministers. Meanwhile, the Council of
Ministers does not publicise minutes of its
meetings. Unethical behaviour of Members of the
Executive appears to go largely unregulated and
unsanctioned.

The diagram at the beginning of this chapter
provides the scores for the Executive in terms of
its capacity, governance and role. The remainder



of the section provides a qualitative background
and explanation of the scores.

STRUCTURE AND ORGANISATION

The Executive is the Royal Government of
Cambodia.! The Government has the duty to
determine the policy of Cambodia,? command and
use the military and armed forces,® and manage
the general affairs of the State.*

The organisation of the Government is referred
to as the Council of Ministers.® It is composed of
the Prime Minister, Deputy-Prime Ministers,
Ministers of State (senior ministers), Ministers,
and Secretaries of State.® The King as the Head of
State is also included in the Executive branch,’ yet
he has no formal powers; his role is largely
ceremonial.®

The Prime Minister is the head of the
Government and has conferred upon him a great
amount of power by law to lead the work of the
Council of Ministers,” manage and sign commercial

10 and raise proposals for the

agreements,
appointment, transfer and dismissal of high-
ranking officers.' The current Prime Minister
(‘Samdech Akkak Moha Sena Padei Techo’ or
‘Mlustrious Prince, Great Supreme Protector and
Famed Warrior’*?) Hun Sen has been in power for
29 years (as of 2014),"* making him Asia’s longest

serving political ruler."

ASSESSMENT

2.1 CAPACITY
2.1.1 RESOURCES (LAW AND PRACTICE)
SCORE: 50

To what extent does the Executive have adequate

resources to effectively carry out its duties?

The executive has some resources. However,
low salaries and inadequate capacity of human
resources present limitations for its effectiveness
and professionalism.

The Executive’s budget is included in the
national budget;" formerly known as the Annual
Financial Law.'® Specifically, the Annual Financial
Law states the forthcoming year’s budget allocation
for the Council of Ministers."”

The Executive appears to have a large amount
of autonomy over its budget. Once the Minister
of Economy and Finance has drafted the Annual
Financial Law,*® it is sent to the Government for
approval.’® Then, the law ensures that the
Legislature has oversight and must review the
draft Annual Financial Law before it is passed.?
Whilst this does happen in practice, the Legislature
is only provided with aggregate figures for the
estimated expenditure of each institution.”* No
further detail or explanation is given on how the
budget lines are to be used.? This offers limited
scope for checks and balances of the budget, and
centralises power with the Executive.

The financial resources available for the Council
of Ministers appear to be increasing over time to
safeguard the institution’s sustainability. To
illustrate this, the budget allocation for the Council
of Ministers has increased by almost a third over
the last five years, with total expenditure being
at: 249,275 million riel (60,798.8 thousand US
dollars) in 2013, up from 161,970.0 (39,504.9
thousand US dollars) in 2009.% The largest budget
increases were from 2009 to 2011, with gradual
increases between 2011 and 2013.*

The resources at the disposal of the Government
extend beyond the official Government budget
figures. Cambodia remains dependent on aid,*
receiving approximately 1 billion US dollars per
year.” Further material contributions have been
provided to the Executive including the sizeable
Council of Ministers building which was a 49
million US dollar ‘gift’ from the Chinese

Government.”’

Cambodia’s public sector wage outlays for staff
in areas outside of defence and security are smaller
than in other countries with a similar GDP.?® The
World Bank reports that wage structure is also
reportedly compressed,? meaning that incentives
for better performance are not adequately
provided. Hence, remuneration over one’s career
is not effectively tied to performance in one’s
formal role.*® Secretary of State and Spokesman
for the Council of Ministers, H.E. Phay Siphan,
noted that salaries for the officials working in that
institution are very limited.** Despite being a
senior official he claims to earn only 300 US dollars
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Whilst the Executive contains some skilled officials including technocrats, a position in this upper

level of Government is not necessarily linked to performance or capacity. The public sector is

characterised by intra-elite patronage systems that run both vertically and horizontally, across and

within ministries. Various branches of government remain interconnected through personal loyalties,
business connections, rent-seeking, and other alliances

per month.?> Hence, the salaries are inadequate
to maintain a middle class standard of living.*
Because of this, many people have to supplement
their income through savings, family members’
income, or engaging in business.?* This may lead
to potential conflicts of interest, limiting the
professionalism and effectiveness of the Executive.

Whilst the Executive contains some skilled
officials including technocrats,* a position in this
upper level of Government is not necessarily linked
to performance or capacity. The public sector is
characterised by intra-elite patronage systems
that run both vertically and horizontally, across
and within ministries.?® Various branches of
government remain interconnected through
personal loyalties, business connections, rent-
seeking, and other alliances.?” This patronage
system has promoted the continual expansion of
the number of government positions, meaning
that Cambodia has one of the largest Executives
in the world.*

2.1.2 INDEPENDENCE (LAW)
SCORE: 75

To what extent is the Executive independent by
law?

The Executive is constitutionally guaranteed a
high-level of independence from external influence.

The Constitution ensures that the King does
not hold undue influence over the Government.
In particular, the Article 17 states that the King
‘shall reign but not govern’.** In other words, the
King has a ceremonial role, but no political
decision-making power.

The Executive is given a high-level of
independence in its role and functions. The
Constitution states that members of the
Government are collectively responsible for the

NATIONAL INTEGRITY SYSTEM ASSESSMENT

overall policy of the Government.*’ In addition,
the Prime Minister must administer the works of
the Council of Ministers* and chair its weekly
plenary sessions.*?

Moreover, other core governance institutions
are only given power to intervene in extraordinary
circumstances. For instance, Article 126 ensures
that the National Assembly has the power to
pursue punishment of a member of the Government
if he or she commits a serious offence in the
undertaking of their duties.”® The National
Assembly would decide on whether to file charges
against the person by secret ballot.*

2.1.3 INDEPENDENCE (PRACTICE)
SCORE: 25

To what extent is the Executive independent in

practice?

Other actors often interfere in the activities
and decisions of the Executive.

The Executive level of Government is not
independent from the ruling Cambodian People’s
Party (CPP).* All three core governance institutions
are aligned to the party network.* The ruling party
has a strong patronage system from the national
to the sub-national level.*’

Whilst the Prime Minister is perceived to be
‘all powerful,*® closely connected individuals
outside of the Executive are perceived to influence
Government decisions. Such persons include
office-holders’ family members, military, and
business elites.* Issues surrounding land grabbing
and deforestation in Cambodia provide one
indication that external actors influence Executive
decisions.®® Land has been awarded by the
Government in economic land concessions to
favoured business elites.”! In the case of Boeung
Kak Lake, in which 4,000 families were evicted



from their homes in Phnom Penh, the Government
awarded the occupied land to the company owned
by a ruling party Senator.>

Titles are very important in the well-established
patron-client system in Cambodia.*® The titles
‘Okhna’ and ‘Advisor’ are honours granted to elites
in the private sector to recognise the link between
the bureaucracy and business. The title ‘Okhna’ is
bestowed by the King and is designated for
individuals who have made contributions to the
country in excess of 100,000 US dollars.>* The title
‘Advisor’ is given to those who are associated with
apowerful office holder in a personal, rather than
official capacity.®® The number of advisors is
unknown although it is estimated that there may
be more than 1000 connected personally to the
Prime Minister.”® This indicates that persons
external to the Executive may be able to put
pressure on the Prime Minister’s decisions.

2.2 GOVERNANCE
2.2.1 TRANSPARENCY (LAW)
SCORE: 25

To what extent are there regulations in place to
ensure transparency in relevant activities of the

Executive?

Few regulations exist to enable the public to
gain access to information on the relevant activities
of the Executive.

The Law on Public Finance System (2008),
Article 84, requires that all records and expenditures
of national administrations must be transparent
and available to the public.”” Hence, it follows that
the Executive’s financial information should be
publicly disclosed.

Whilst minutes of Council of Ministers
meetings are to be recorded, the only requirement
is that they be submitted to the King for his
information.*® No provision is given that ensures
the public will have access to them.

Similar to civil servants, Government officials
must disclose their assets every two years to the
Anti-Corruption Unit. Yet these files are to be kept
‘highly confidential’ unless opened for
investigation.> Thus, no legal requirement ensures

that the Executive’s asset declarations are to be
made publicly available.

Overall, existing provisions are limited
regarding requirements for transparency of the
Executive’s activities. The absence of an access to
information law also signifies a gap in the legal
framework to ensure public disclosure of official
information.

2.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent is there transparency in relevant

activities of the Executive in practice?

The public is able to obtain limited information
on the organisation, activities and functioning of
the Executive.

The available budget figures on the Executive
are limited. The public can access an aggregate
figure for the Council of Ministers’ allocated
budget each year.®® Yet a detailed breakdown on
how the money will be used is not publicly
disclosed.

The official website of the Council of Ministers
offers press releases on the Executive’s activities.®
Moreover, Phay Siphan, the Spokesperson for the
Council of Ministers, gives regular comments to
the media offering information on the Executive’s
activities and perspectives on different situations.?
However, minutes of Council of Ministers meetings
are not published. Therefore, the public has limited
access to the internal discussion and decision-
making process of the Government.

The Government has twice rejected a draft
access to information bill since 2010.%* Submitted
to the National Assembly by the former opposition
Sam Rainsy Party (SRP),** both drafts were rejected
in favour of a one the ruling party is creating.®

Prime Minister Hun Sen has declared his assets
to the Anti-Corruption Unit (ACU) in line with
the Law on Anti-Corruption.®® He has also been
instrumental in urging ministers and other
Government officials to follow suit and declare
theirs.®” Nevertheless, asset declarations are made
to the Anti-Corruption Unit in sealed envelopes

and kept confidential.®®
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2.2.3 ACCOUNTABILITY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure that members of the Executive have to

report and be answerable for their actions?

Several provisions are in place to ensure checks
and balances of the Executive. However, they are
not comprehensive.

The Constitution guarantees that members of
the Executive must be answerable to the National
Assembly to a certain extent. Members of the
National Assembly may put a motion against the
Government according to Article 96.%° If the issue
raised applies to the accountability of one or
several ministers, they are expected to reply.” If
the matter refers to the overall policy of the
Government then the Prime Minister is obliged
to reply.”* Explanations can be given by members
of the Executive verbally or in writing, but must
be submitted within seven days of receiving the
question.”

keep him updated;” yet they are not required to
be sent to the National Assembly or be made
public. The Executive is also not legally obliged to
consult the public during its decision-making
processes. Hence, existing provisions are not
comprehensive to ensure that the Executive is
accountable for its activities.

2.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 25

To what extent is there effective oversight of
Executive activities in practice?

Existing provisions provide limited oversight
of the Executive.

The Government is externally audited by the
National Audit Authority every year.”” Moreover,
in keeping with constitutional requirements,” the
Prime Minister informs the King about the Council
of Minister’s meetings.”” These layers of
accountability are limited, however, because the
Executive does not publicly release reports of its

Ina gesture towards being held accountable, the Prime Minister and ministers do occasionally come
to parliamentary sessions to answer questions. Yet when they do so, they reportedly tend to only
answer about two-thirds of questions posed by opposition Members of Parliament. What's more,
members of the Executive have been known to simply come and speak to the Legislature rather than
answering any questions atall... Such practices contribute to a system whereby the Executive exerts
undue influence over the Legislature rather than the Legislature providing oversight of the Executive.

Members of the Government are liable for
punishment if they commit a crime or
misdemeanour in the course of their duty. Article
126 of the Constitution states that the National
Assembly has the power to hold Government
officials to account in such instances.” The National
Assembly shall decide whether to file charges with
the competent court against the person in
question.” The decision is made by secret ballot
of simple majority of the National Assembly.”

The reporting requirements on the Executive,
however, are sparse. The minutes of Council of
Ministers’ meetings must be sent to the King to
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meetings. Nor does it provide such reports or give
detailed justifications for its decisions to the
Legislature.®

In a gesture towards being held accountable,
the Prime Minister and ministers do occasionally
come to parliamentary sessions to answer
questions.®! Yet when they do so, they reportedly
tend to only answer about two-thirds of questions
posed by opposition Members of Parliament.®
What'’s more, members of the Executive have been
known to simply come and speak to the Legislature
rather than answering any questions at all. Notable
is the Prime Minister’s televised speech from 9



August 2012, whereby he simply spoke to the
National Assembly for five hours, largely on
disjointed topics with little practical application.®
Such practices contribute to a system whereby the
Executive exerts undue influence over the
Legislature rather than the Legislature providing
oversight of the Executive.

Overall, the checks and balances on the
Executive are restricted due to the centralisation
of control within a narrow group of power-holders
(and the lack of separation of power between core
governance institutions).?* The use of sub-decrees
illustrates this point; they are regularly passed
without the approval of the National Assembly,
thereby undermining the Parliament’s legislative
power.®* Instead, sub-decrees are usually prepared
by relevant ministries, adopted by the Council of
Ministers, and signed by the Prime Minister.%
They have been used to pass contentious legislation.
For example, Sub-Decree No. 146 on Economic
Land Concessions enables the Government to
grant contracts for state-private land to be used
for agricultural and industrial-agricultural
exploitation.®” Rights group, LICADHO, estimated
that as of February 2012, more than 53 per cent
of Cambodia’s arable land had been carved out for
economic land concessions.?® They are typically
granted to prominent political and business
figures, in addition to politically favoured foreign
businesses.?? Since 1996, successive United
Nations Special Representatives of the Secretary-
General in Cambodia® have raised concerns about
the impact of economic land concessions on human
rights and livelihoods.*" Even so, the Constitutional
Council has never been known to challenge the
constitutionality of such sub-decrees, nor has any
other governance institution publicly challenged
their content or legality.

2.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 50

To what extent are there mechanisms in place to

ensure the integrity of members of the Executive?

While a number of provisions exist, they do
not cover all aspects related to the integrity of
members of the Executive.

The Constitution provides safeguards against
conflict of interest and a ‘revolving door’ between
business and Government. Article 120 states that
members of the Government should not
simultaneously hold positions in trade and
industry, or the public service.” Furthermore, the
Law on Anti-Corruption criminalises bribe-taking
(in line with the Criminal Code),* abuse of power
by public servants or those holding public office
through election,” and illicit enrichment.* These
provisions apply to members of the Government
and are intended to ensure their ethical behaviour.

Legal provisions indicate that sanctions and
punishment may be the consequence if serious
misdeeds are committed by a member of the
Government.” The National Assembly may decide
whether to proceed with charges against a member
of the Government who has committed a serious
offence.”” In addition, the Law on the Organisation
and Functioning of the Council of Ministers states
that irregularities, abuse of power, misbehaviour
and inactivity could result in dismissal.?® This is
to be decided upon at the discretion of the Prime
Minister.” These layers of accountability have the
potential to safeguard the integrity of members
of the Executive.

Cambodia currently has no whistleblower
protection law. In addition, Article 41 of the Law
on Anti-Corruption may in fact deter
whistleblowing since a complainant can be
imprisoned for between one and six months if the
Anti-Corruption Unit does not find evidence to
support their claim.'® In that case, the claim would
be considered defamatory.'®* Overall, the legal
framework offers inadequate whistleblower
protection mechanisms through which to report
misdeeds and misbehaviour of members of the
Executive.

Rules on gifts and hospitality for the Executive
appear to be absent. In addition, provisions around
conflict of interest are limited. A Law on Conflict
of Interest has reportedly been drafted to regulate
such ethical behaviour, though this has not yet
been passed.'® The Law on Anti-Corruption
provides a definition of conflict of interest but no
further provisions with regard to due process for
regulating and sanctioning such behaviour.'%

NATIONAL INTEGRITY SYSTEM ASSESSMENT

46



47

2.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 0

To what extent is the integrity of members of the
Executive ensured in practice?

Unethical behaviour and conflicts of interest
appear to be unregulated and unsanctioned.

Business and Government relations go beyond
a revolving door’ in Cambodia; they are more like
noodle soup - inseparably bound up and part of
the same mix.’** Intra-elite patronage systems
centralise power within a narrow group of office-
holders.’® Businessmen have backing from
powerful patrons in exchange for kick-backs,
personal enrichment, and making contributions

to the ruling party.'®

Elaborate honourary titles formalise
Government-business relations and ‘ksae’
(personal networks) that uphold the patronage
system.'%” These include the title Okhna.'®® In
exchange for the 100,000 US dollar contribution
they make for ‘national reconstruction,® Okhnas
may be favoured with procurement contracts,
economic land concessions, and access to
resources.'?

Global Witness (2009) has extensively
documented how rights to exploit natural resources
are allocated in closed meetings involving senior
Government officials and business executives.'**
Moreover, evidence indicates that many political
power holders are engaged in lucrative side
businesses whilst simultaneously holding office.*?

Cases of whistleblowing do not appear to occur
within the Executive level of Government. Despite
internal differences, the Cambodian People’s Party
is famously cohesive.'® Every time a dispute arises,
it appears to be discreetly handled internally rather

than breaking out into the public sphere.'**

2.3 ROLE

2.3.1 PUBLIC SECTOR MANAGEMENT (LAW AND
PRACTICE)

SCORE: 50

To what extent is the Executive committed to and
engaged in developing a well-governed public
sector?

NATIONAL INTEGRITY SYSTEM ASSESSMENT

The Executive is somewhat active, but further
developments are needed to ensure a public sector
that is governed by high levels of transparency,
accountability, integrity and inclusiveness.

The Government has prioritised a number of
reforms to develop a well-governed public sector.
Deconcentration and decentralisation reforms
have been implemented to strengthen local
governance and democracy.’™® A number of
achievements have been realised under this
mandate: The Commune/Sangkat Law and the
Law on Commune Elections, adopted in 2001,
which signified the formal launch of
deconcentration.'® The Organic Law, which focuses
on sub-national administration, was later passed
in 2008.*'" The National Committee for Sub-
National Democratic Development (NCDD) was
also created in 2008 to effectively implement the
Organic Law and decentralisation and
deconcentration policy.'*® Under the NCDD, the
One Window Service Office initiative has bloomed,
providing decentralised and accountable
administrative services at the sub-national level.*

The Public Financial Management (PFM)
Reform Programme, highlighted as key for public
sector reform, was launched in 2004.?° Since its
initiation, successes have been recognised -
including improved taxation and enhancing the
public procurement process.'** Challenges to the
full implementation of the project remain,
however, such as limited capacity of officials in
particular.'”? Moreover, public sector salary
reforms are yet to be effectively implemented.'?*
Whilst the Government has attempted to increase
public sector pay rates across the board by 20 per
cent annually, there are still complex challenges
with multiple fiscal and social implications.'**

2.3.2 LEGAL SYSTEM
SCORE: 50

To what extent does the Executive prioritise public
accountability and the fight against corruption as

a concern in the country?

There are a number of reforms initiated and
promoted by the Executive to counter corruption
and promote integrity. However, progress has



been gradual and existing relevant legislation
contains loopholes.

The Government’s commitment to fighting
corruption has been reflected in its ‘Rectangular
Strategy for Growth’, in which fighting corruption
is listed as a priority.’®

To this end, the Law on Anti-Corruption was
passed in 2010. The Executive was heavily involved
in drafting and revising the bill, working closely
with the Ministry of National Assembly-Senate
Relations (MoNASRI).*?® Indeed, the Prime
Minister himself explicitly called for the law to be
passed, stating that ‘to combat corruption, we
have to establish a ... flawless law’.?*’ Yet the Law
on Anti-Corruption, which stagnated in the
drafting process for more than 10 years, has been
strongly criticised by experts and civil society
organisations for its failure to meet international
standards.'?® For instance, the law does not require
public officials’ asset declarations to be made
public.’® Moreover, a complainant of a corruption
related offence may be liable for imprisonment
on the basis of defamation if no evidence is found
to support their claim.**

Relevant Ministers have been making efforts
to promote the Law on Anti-Corruption to the
public, business community and civil servants.
For instance, when he spoke to Japan’s deputy
foreign minister in 2011, Deputy Prime Minister,
H.E. Sok An, stated that Cambodia had already
been implementing the Law on Anti-Corruption
to improve governance and attract foreign
investment.”! Sok An also met with the British
Ambassador to help him inform the British
business community of the Law on Anti-
Corruption.'* Moreover, the Anti-Corruption
Unit has led numerous educational events about
the Law on Anti-Corruption for students and civil

servants.'®?

RECOMMENDATIONS

1. The Executive should improve its transparency
and accountability in the following ways (in
accordance with Article 19 of the Principles on

Freedom of Information'34):

I. Ensure the publication of all operational

information pertaining to the function of the
Executive, including all ministries, committees,
and sub-committees of ministries, in both paper
and electronic format. This includes documents
relating to all internal procedures, codes of
conduct, lists of all members of the Executive,
and disciplinary procedures of the Executive.

il. Make all annual reports, official documents
and details on expenditure of the Executive
available to the public, in electronic format on
the Government website and in paper format.
All reports must be available to the public within
one year of being drafted.

iii. Provide yearly updates on the financial
income of all members of the Executive, including
an up-to-date list of its current payroll. Ensure
that this information can be accessed in both
electronic format on the Government website
and in paper format. All information must be
available to the public within the relevant
financial year.

2. Increase the baseline salary of members of the
Executive to reduce the need to supplement
income with bribery and other forms of income
that may create conflicts of interest.

3. Increase public outreach and education on the
laws of the country that explain the roles of the
Executive and separation of powers, as stipulated
under the Constitution.
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VII. NATIONAL INTEGRITY SYSTEM
J. Judiciary

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

SUMMARY

The judicial branch is still recovering from its
quasi-suppression during the Khmer Rouge period
when laws were abolished and only a few judges
and prosecutors survived. Since then, first through
the United Nations Transitional Authority
(UNTAC) and then on its own, the country has
made substantial progress rebuilding a functioning
judicial power. However, there currently exist a
number of obstacles that impede the judicial
system in Cambodia from functioning
appropriately. In particular, political interference,
understaffing, inadequate training of staff, limited
financial resources, and the absence of key laws
undermine the Judiciary.

The diagram at the beginning of this chapter
assesses and scores the Judiciary in terms of its

VERY WEAK 0-19
WEAK 20-39
21 MODERATE 40-59
STRONG 60-79
VERYSTRONG ~ 80-100

capacity, governance and role. The rest of this
chapter is dedicated to providing a qualitative
overview and explanation of the scores.

STRUCTURE AND ORGANISATION

The pre-existing judicial system was eradicated
during the Khmer Rouge period (1975-1979).*
During that time, persons with a legal background
were among those targeted for execution along
with other highly educated professionals.? Only
ten legal graduates, including five judges, were
known to be left in the country following liberation
in1979.2In 1992, UNTAC assisted with the writing
of preliminary laws and the development of the
present day Judiciary.* At present, the Government
has placed legal and judicial reform as a top priority
in its Rectangular Strategy Phase III, which is
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currently being implemented.®

The current Judiciary is created and governed
by the Constitution (1993, last amended in 2008).°
The Constitution states that the Judiciary’s role,
as an independent power, is to interpret and
implement the law.” The Judiciary follows a
hierarchical system, made up of First Instance
Courts, an Appellate Court and a Supreme Court.?
There are 21 First Instance Courts located in 19
Provinces and two Municipals in Cambodia.” If a
judicial decision from the First Instance Courts is
appealed it is heard in the Appellate Court in
Phnom Penh.* The Appellate Court has 16 judges
and nine prosecutors.' It is a centralised court
that has the power to examine appeals based on
matters of law (Ang Chbab) and matter of fact
(Ang Het) for both civil and criminal judgments
throughout the country. * Appeals may also be
taken to the Supreme Court, since it is the chief
court of appeal in the country.’® The Supreme
Court has a president, vice president, 16 judges
and seven prosecutors.™ It primarily deals with
matters of law (Ang Chbab).*®

Two additional and separate judicial streams
are present in Cambodia: the Military Court and
the Extraordinary Chambers in the Courts of
Cambodia (ECCC). The Military Court’s authority
lies in matters solely linked to military offenses
involving military staff and cases involving damage
to military infrastructure.'® The ECCC is a hybrid
tribunal and was established by a treaty between
the government and the United Nations (UN)."
The ECCC acts as an independent judicial organ,
charged with prosecuting the former leaders of
the Khmer Rouge.'® Both the Military Court and
the ECCC are not assessed under this pillar because
they do not adjudicate cases relating to ordinary
Cambodian citizens.

The Judiciary in Cambodia functions with the
help of lawyers, judicial police, prosecutors, and
administrative court staff. While all of these are
essential components for an effective and
independent Judiciary, they are not assessed in
detail under the Judiciary Pillar as the influence
on the Judiciary by lawyers and the Bar Association
is outside the methodology of this study. However,
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both judicial police and prosecutors are assessed
in more detail under the Law Enforcement Agencies
Pillar.

ASSESSMENT

3.1 CAPACITY
3.1.1 RESOURCES (LAW)
SCORE: 0

To what extent are there laws seeking to ensure
appropriate salaries and working conditions of the
Judiciary?

Thereis an absence of essential and international
standard legislation determining and regulating
salaries, working conditions and budget allocation
of the Judiciary in Cambodia. The overall situation
leads to an inefficient Judiciary.

There is currently a distinct lack of international
standard laws regarding the salaries, working
conditions and budget allocation under the
Ministry of Justice. The Constitution requires the
promulgation of the Law on the Status of Judges
and Prosecutors.'® This was passed in May 2014
but under strong protest from relevant
stakeholders, especially civil society, on the
grounds that it fails to ensure true independence
of the judiciary.?

Laws regulating court support staff are also
limited. The law ensures that the Judiciary is
assisted in investigations by judicial police
consisting of police officers, police agents and
other public officials. ?* Judicial Police fall under
the supervision and control of the Prosecutor
General of the Court of Appeal.?? In addition,
articles 128 and 129 under the Criminal Procedure
Code (2009) state that investigating judges shall
have a court clerk who assists in the day-to-day
running of the court.?

3.1.2 RESOURCES (PRACTICE)
SCORE: 25

To what extent does the Judiciary have adequate
levels of financial resources, staffing, and

infrastructure to operate effectively in practice?

The Judiciary has highly inadequate levels of
financial, human and infrastructural resources,



which hinder it from functioning effectively.

The national budget, which is generated every
year by the government, determines expenditure
according to the government’s annual objectives.
It follows a process whereby it is approved by the
National Assembly and the Senate before becoming

factors, including an employment system where
job promotions or appointments are based on
patronage and bribery, rather than merit.*

The Government itself has recognised that
there are insufficient resources at hand to
guarantee the functioning of the Judiciary on a

An inability to enforce judgments highlights a lack of capacity and authority held by the judicial
branch. More concerning, in some cases this allows criminal impunity.

law.?* In 2011, 35,977.5 million riel (8,775
thousand US Dollars) was allocated to the Ministry
of Justice as part of the national budget.?® This
represented 0.36 per cent of the national budget
and reflects alow commitment to the rule of law.?
In 2013, the budget of the Ministry of Justice rose
to approximately 50,963 million riel (12,430
thousand US Dollars) but still represents only 0.42
per cent of the overall national budget.? It is noted
that the Ministry of Justice does also receive
external donor funding which contributes to the
budget input from the Government.?® Such
funding focuses on capacity building to help reach
key milestones in the rebuilding of the judicial
and legal system based on the Government’s Plan
of Action for the Implementation of the Legal and
Judicial Reform Strategy since 2005.% For example,
an additional building for the Court of Appeal was
funded by Australian Aid, and finished construction
in 2012.% This has upgraded facilities for court
clerks and provided extra courtrooms, allowing
more cases to be heard.*

In practice, the functioning of the Judiciary
remains affected by low salaries, insufficient
resources and poor training, which results in high
levels of corruption and inefficiency.? An increase
in the salary of judges and prosecutors has been
advocated as a means to help reduce and fight
corruption.®® The judicial reform undertaken by
the Government has included a substantial
increase in the salaries of judges and court
officials.®* Overall salaries are too low for people
in positions of power but this is not seen as the
main cause of corruption.®® The reasons for
continued corruption may be due to a number of

level comparable to international standards.
Specifically, funds lack in the areas of ‘human
resources, office space, supply and equipment,
resources for disseminating laws among vulnerable
groups, and the means to train judges, prosecutors,
court clerks and other law enforcement officials’.*’
In response, the Government’s Rectangular
Strategy for Growth has a specific focus on legal
and judicial reform, including further training and
capacity building of judges and prosecutors,
increased resources for courts and administration,
and the creation of a court of administration
attached to tribunals at all levels.?®

The current judicial system is criticised for a
lack of support for legal aid, which is almost
entirely reliant on external donor funding.®
Current limitations on legal aid funding results
in defendants being tried without legal
representation, ultimately denying them access
to justice.”’ In fact, the relatively low number of
practicing lawyers in Cambodia remains a
significant issue in general access to justice and
the ability to have a functioning judicial system.*!
While it is acknowledged that the number of judges
and lawyers has dramatically increased since the
eradication of the legal profession during the
Khmer Rouge period, the proportion of judges
and lawyers compared to Cambodia’s population
is still extremely low.*? Furthermore, legal aid
lawyers appear to be diminishing; research carried
out by the UN Office of the High Commissioner
for Human Rights (OHCHR) indicated that in
2010 there were 199 legal aid lawyers in Cambodia,
but that number has since decreased to 76 in
2013.%
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A scarcity of judges, lawyers, and courtrooms
in the country is contributing to the ineffectiveness
of the Judiciary.** Delays in processing claims
within the courts, a lack of basic necessities to
work properly, as well as a shortage of legal aid
creates bottlenecks in the majority of provincial
courts, resulting in many people waiting in pre-
trial detention.*®

Enforcement of judgments is also limited.*®
This is in part due to a lack of intra-institutional
support from both the judicial police and other
law enforcement agencies.*” An inability to enforce
judgments highlights a lack of capacity and
authority held by the judicial branch.*® More
concerning, in some cases this allows criminal
impunity, which has consequently resulted in
situations where citizens have taken the law into
their own hands through mob killings of suspected
criminals.”® Furthermore the World Bank’s 2012
Doing Business Survey ranks Cambodia at number
142 out of 185 economies in regards to enforcement
of contracts under civil law.*® In civil cases, the
inability to enforce judgments related to contracts
can affect both business and investment prospects
in Cambodia.>

3.1.3 INDEPENDENCE (LAW)
SCORE: 25

To what extent is the Judiciary independent by
law?

The Judiciary is partially independent by law.
Whilst an independent Judiciary is enshrined
within the Constitution, independence is
compromised by influence of the Executive over
the appointment of the governing body of the
Judiciary.

Article 130 of the Constitution guarantees the
separation of the respective powers of the
Executive, Judiciary and Legislature in Cambodia.>
Article 128 of the Constitution states that the
judicial power is an independent power and that
authority of this branch is to be granted to the
Supreme Court and to the lower courts of all
sectors and levels.”® The King is constitutionally
bound to ensure the independence of the Judiciary
and the Supreme Council of Magistracy is
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mandated to assist in this function.>*

The Government has recognised the need for
reform of the Judiciary to ensure more
independence. To this end, the Supreme Council
of Magistracy created a Code of Ethics for Judges
and Prosecutors in 2007.%

However, there are limited regulations
specifically protecting judges from undue
interference from external actors,>® which curtails
the Judiciary’s ability to remain independent.

The process for appointing judges is located
under Parts 6 and 7 of the Law on the Status of
Judges and Prosecutors (2014).>” The Supreme
Council of Magistracy makes proposals for
appointments, rank promotions, transfers, and
removals of judges and prosecutors to the King.>®
Although the appointment of national-level judges
is said to be grounded on professional criteria,
under the law and in practice this criteria remains
unclear.>

The process for appointment to the Supreme
Council of Magistracy is likewise stated under law.
The Council is composed of the King as president,
the Minister of Justice, the President and
Prosecutor General of the Supreme Court,
President and Prosecutor General of the Appellate
court and three elected judges.® The independence
of the Supreme Council of Magistracy is questioned
by the fact that the Minister of Justice sits as a
member of the Council, highlighting the executive
influence over decisions relating to the Judiciary.**

3.1.4 INDEPENDENCE (PRACTICE)
SCORE: 0

To what extent does the Judiciary operate without

interference from the government or other actors?

The Judiciary lacks independence since it faces
regular and significant interference from the
Executive level of the Government.

While the Constitution guarantees the
separation of powers between the Executive and
Judiciary, in practice the executive branch dictates
much of the Judiciary’s activities through the
provisions of resources and through judicial
appointments.®?



Reportedly, the process of appointing judges
is one where individuals are required to pay their
way into the Royal Academy for Judicial
Professions® where they are trained, and then pay

Promotion and Defence of Human Rights
(LICADHO), maintains that there is no legitimate
evidence supporting the allegation that Sonando
had planned secession.”

Reportedly, the process of appointing judges is one where individuals are required to pay their way

into the Royal Academy for Judicial Professions where they are trained, and then pay to get a

professional position afterwards. There are no official documents stating these fees, but there are
accepted rates to pay in order to attain certain positions.

to get a professional position afterwards.® There
are no official documents stating these fees, but
there are accepted rates to pay in order to attain
certain positions.®® Often, positions go to the
highest bidder instead of the most qualified
applicant.®® Moreover, becoming a judge is
considered to be not only linked to one’s ability
to pay but also to one’s loyalty to the ruling political
party.®” As a result, a majority of judges and
prosecutors are members of the ruling Cambodian
People’s Party and have little option but to execute
party instructions.®®

There is evidence that the courts are frequently
used to intimidate and silence political activists,
while impunity is granted to those who are well
connected to the ruling-elite.®® Examples include
politically motivated cases against opposition
politicians and human rights defenders; impunity
of individuals with government connections or
who are in positions of power; and inconsistency
and selectiveness of criminal investigations.”

Judicial harassment and intimidation are
methods sometimes used to restrain freedom of
expression of people who speak out against the
Government.”r Mam Sonando, who was sentenced
to a 20 year jail sentence in November 2012 on
charges of masterminding a secessionist plot and
then released in March 2013,” explained in an
interview that although the law provides for the
separation of powers, in practice the separation
is not effective.” In his own experience, Mr.
Sonando cited that the court had no independence
and that his case had been aimed at restricting
him from talking with people.”* Dr. Pung Chhiv
Kek, president of the Cambodian League for the

In April 2013, three members of the Prime
Minister’s body guard unit were charged and
sentenced to three years in jail after allegedly
beating up four people in a Koh Kong Hotel. 7
However, all of the men were released a few days
later without further explanation.” In comparison,
criminal prosecutions against human rights
activists and members of opposition parties are
more frequent with much harsher sentencing.”

Highlighting further the lack of independence
of the Judiciary was the reassignment of Phnom
Penh Court Judge, Hing Thirith, to an isolated
provincial court in 2004.” Mr. Thirith dismissed
the case regarding Born Samnang and Sok Sam
Oeun, who were accused of murdering trade union
leader Chea Vichea,® on the grounds that there
was no credible evidence to convict them.® It is
understood that Mr. Thirith’s actions went against
the ruling party line hence he was sanctioned.®
A Provincial Court official interviewed conceded
that in practice judges cannot protect themselves
from outside influence and external interference.®®

3.2 GOVERNANCE
3.2.1 TRANSPARENCY (LAW)
SCORE: 25

To what extent are there provisions in place to
ensure that the public can obtain relevant
information on the activities and decision-making
processes of the Judiciary?

There are limited legal requirements for public
accessibility of information on the organisation,
functioning and decision-making of the Judiciary
in Cambodia.
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The Criminal Code of Procedure (2007)
stipulates that trial hearings shall be conducted
in public.®* Under certain circumstances such as
danger to the public order, the court may mandate
a complete or partially private hearing. Notably,
such a decision is not eligible for appeal.®
Additionally, in all criminal cases, the judgments
should be announced at a public hearing.® Under
Civil proceedings, the Code of Civil Procedure
(2006) states that oral arguments made during
civil proceedings are to be made in open court,
unless doing so would cause a threat to public
order or is forbidden by another legal provision.®’
The judgments of civil proceedings are also required
to be pronounced in an open court, based on an
original written judgment.®®

There appears to be no requirements to provide
information on judicial statistics, membership of
relevant organisations, or court hearing records
and transcripts to the public. In civil proceedings,
there is a requirement for court clerks to write
down the proceedings of the hearing and provide
a record for the court of appeal, but no mention
is made of its availability to the public.®® The Law
on the Organisation and Functioning of the
Courts, the Law on the Status of Judges and
Prosecutors, and the Law on the Organisation and
Functioning of the Supreme Council of Magistracy,
recently passed in May 2014, provided no further
stipulations requiring government institutions to
disclose information on court procedures to the
public. Article 7 of the Law on the Organisation
and Functioning of the Courts expressly states
that chamber deliberations remain confidential.®
Therefore, other than the public judgments, no
further information regarding legal reasoning will
be made available.

The disclosure of assets every two years is
required of trial judges, prosecutors, notary public,
court clerks and bailiffs.” However, the documents
containing the asset declarations are kept in sealed
envelopes and are not opened unless a person
becomes subject to an investigation by the Anti-
Corruption Unit.” This implies that assets are not
scrutinised, making the declaration of assets a
token gesture that does nothing to support the
transparency of the Judiciary.
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The Supreme Council of Magistracy is the
responsible entity for the appointment, transfers,
and suspension of judges.” The Supreme Council
of Magistracy makes recommendations for judicial
positions to the King.** The Constitution states
that judges cannot be dismissed from their
position, but the Supreme Council of Magistracy
will discipline ‘delinquent judges’. ** The term
‘delinquent judge’ is not defined under the
Constitution and the term is not mentioned under
the Law on the Organisation and Function of the
Supreme Council of Magistracy (1994). The Law
does, however, provide the Supreme Council of
Magistracy with the power to decide and make
recommendations on disciplinary actions, such
as the transfer or suspension of duty.”® The
procedure for appointing, transferring and
suspending judges from their duty is not mentioned
under the Law on the Organisation and Function
of the Supreme Council of Magistracy.”’
Furthermore, information regarding the
procedures undertaken by the Supreme Council
of Magistracy is not available to the public.”®

3.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent does the public have access to

judicial information and activities in practice?

Little information on the organisation and
functioning of the Judiciary is available to the
public in Cambodia.

The Judiciary does not publish regular reports
on its activities, spending and governance.
Information about individual cases is available on
notice boards present in each court in Cambodia.”
However, there is no available online source that
provides information on current cases before the
courts.

In practice, the public has access to the public
hearings of court cases, especially criminal cases.'®
However, it can be difficult to find out when a
hearing will take place since most courts do not
provide their schedule, aside from the courts that
are working with the Cambodian Centre for Human
Rights (CCHR) within their Trial Monitoring

Project.'®*



Lack of access to information regarding on-
going court hearings negatively impacts citizens’
access to justice and their right to a fair trial. For
example, in the case of the 13 women of Boeung

Representative for Human Rights in Cambodia
that no elections have been held for these three
elected positions.'! Moreover, the Law on the
Status of Judges and Prosecutors, passed in May

While criminal proceedings contain the high threshold of conviction based on guilt beyond reasonable

doubt, the rate of convictions is very high and convictions are often based on confessions obtained

by police whilst suspects are under duress. Moreover, in politically tinged cases basic standards
of trial procedure are often paid little more than ceremonial lip service.

Kak Lake, who were detained following their
protest over the forcible eviction of 4000 families

102 311 were tried without a

from the lake area,
lawyer.'® Pro-bono lawyers provided by LICADHO
to represent the women were denied access their
clients, were unable to bring witnesses, and were
prevented from obtaining important court

documents regarding the accused.*®

There appears to be some improvement on
access to information for legal proceedings at the
local level. For example, within the Banteay
Meanchey Provincial Court, systems have been
developed to help people gather information on
cases.’® A legal registry book to record lawsuits
has been produced for people to be able to follow
up on cases quickly and for free.'® In addition,
weekly and monthly updates as well as activity
calendars for judges and prosecutors were made
available in the Banteay Meanchey Court.’

A notable restriction regarding transparency
is that citizens are unable to obtain information
on the appointment, transfer, or suspension of
judges.'®® Moreover, there is no comprehensive
website on the Judiciary. For instance, no
functional websites exist for the Supreme Council
of Magistracy and Supreme Court websites do not
exist.!%?

The appointment of some of the members of
the Supreme Council of Magistracy is also non-
transparent. The Law on the Organisation and
Functioning of the Supreme Council of Magistracy
states that its members shall include three judges
that are elected by the judges of Cambodia.'*
However, it has been noted by the UN Special

2014, not only failed to limit the influence of the
Executive over the Judiciary but in fact codified
the Ministry of Justice’s right to members of the
Supreme Council of the Magistracy.’? It is yet to
be seen if the Ministry of Justice will hold elections
for these positions as prior law had mandated or
if they will continue to exercise their Executive
reach in appointing members.

3.2.3 ACCOUNTABILITY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure that the Judiciary has to report and be
answerable for its actions?

Some legal provisions ensure that the Judiciary
has to report and be answerable for its actions.
Although the law often states accountability
provisions for the Judiciary, it provides limited
explanation or details of how legal procedures
should be undertaken.

Article 129 of the Constitution delineates that
judges must undertake their duties ‘with strict
respect for the laws, wholeheartedly and
conscientiously’.'*? Accountability of such duties
falls solely on the Supreme Council of Magistracy
who is tasked with both appointing and taking
disciplinary actions against judicial misconduct.***
The Chief of the Supreme Court chairs disciplinary
matters regarding the conduct of a judge.™® In the
event that the disciplinary matter involves the
misconduct of the Chief of the Supreme Court,
the King or Royal Representative chairs the
matter.”® Itis unclear if there is a specific procedure
to be followed when making a decision regarding
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disciplinary action against a judge. However, the
decision on disciplinary action against a judge is
not subject to any appeal process.™” Disciplinary
actions can include transfer to another jurisdiction,
suspension, disruption of service, or removal of
cadre or titles.!'?

To assist the Supreme Council of Magistracy
in investigating judicial misconduct, the
Government created an ‘Inspection Unit of the
Disciplinary Council of the Supreme Council of
Magistracy’ tasked with assisting in the
investigations of judicial misconduct.'*
Nevertheless, it is believed that the unit will
comprise of members of the Executive thus

limiting the Judiciary’s independence.'®

In criminal proceedings, judges may be
challenged on a list of issues relating to potential
conflicts of interest in presiding over a particular
criminal proceeding.’?* Challengers must provide
reasons and evidence for their disputation.'?? The
relevant judge is then provided eight days to
respond to the challenge before a decision is
made.'?® The final decision regarding the challenge
is based on the merits brought forward by both
the judge and challenger'* and is not subject to
appeal .’

Challenges against judges in courts of first
instance are made to the president of the Court
of Appeal,'*® while challenges against a judge of
the Supreme Court or Appellate Court are made
to the president of the Supreme Court.*?” It is
noted that if a challenge is made against the
President of the Supreme Court the decision to
withdraw from the matter is based on the
president’s own decision, rather than a review by
a third party.'” The law does not provide an
independent accountability mechanism to prevent
a judge from presiding over a criminal matter in
which they have a conflict of interest, highlighting
its potential for abuse.

Judges have a duty to provide justification for
their judgment in accordance with the Criminal
Code of Procedure (2007). The judgment must be

129 Tn addition,

declared during a public hearing.
the law divides judgments of criminal cases into

two parts: i.) the ground judgment, which refers
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to the ‘arguments of facts and laws which lead the
court to make their decision;**° and, ii.) the
enacting term judgment, which refers to the actual
decision made by the court.” Courts are required
to investigate all charges and arguments presented

during the hearing'®?

and provide their decision
based on the threshold of ‘beyond reasonable
doubt’.’*® The law does not provide for specific
disciplinary measures against judges who fail to

provide justification for their decisions.

The Code of Civil Procedure (2006) provides
rules regarding the rendering of both rulings and
judgments under civil jurisdiction. Judges who
have participated in the oral arguments of a
particular proceeding have a duty to issue a
judgment outlining the decisions made based on
the oral arguments presented to them.'**
Judgments are also required to be provided in
written form and include a statement of facts
agreed upon by each party in the proceedings,
including the specific matters in dispute, the
grounds for the decision by the presiding judge,
and the main and conclusive text of the judgment.'*
The judgment must be signed by the presiding
judge or judges'® and read aloud in an open
court.”®” Furthermore, the judge also has a duty
to ensure that the judgment is made within one
month from the date on which oral arguments
have concluded.*®® This duty to deliver a judgment
within one month, however, shall not apply to
cases of a complex matter or where special
circumstances exist.”® The law does not provide
any further clarification on what could be deemed
to be a ‘complex matter’, nor what may be referred
to as ‘special circumstances’.

3.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 0

To what extent do members of the Judiciary have
to report and be answerable for their actions in
practice?

In practice, accountability of members of the
Judiciary for their actions is almost non-existent.
This largely contributes to the ineffectiveness of
the Judiciary in Cambodia.

The current reality is that judgments and the



reasons provided by judges for them are often
influenced by politics rather than objective legal
and professional deliberation.*

While the law requires prosecutors and judges
to examine all complaints, independent
investigations are rarely undertaken during public
trials and judges give verdicts grounded on written
reports from the police and witness testimonies.**
No sanctions or light punishment are imposed on
judges if they fail to provide reasons for their
decisions.'* Although the recently passed Law on
the Organisation and Functioning of the Courts
does not establish any additional accountability
mechanisms on the Judiciary, the Law on the
Status of Judges and Prosecutors defines a limited
framework for accountability. However,
repercussions for unethical behaviour committed
in the line of duty are less clear. Part 10 of the Law
on the Status of Judges and Prosecutors covers
‘Disciplinary Sanction’ for both positions.'*? Article
54 states that gaps in fulfilling professional duties,
or actions that are considered harmful to ‘honour,
good morals, and the dignity of judges’ are deemed
‘disciplinary mistakes’.’** These mistakes are
subject to punishments stretching from verbal
reprimands to complete dismissal.**> However,
Article 54 explicitly excludes repercussions for
judges’ and prosecutors’ ‘use of discretion’ in
implementing the law.'*¢ There are no provisions
for holding judges or prosecutors accountable for
poor legal judgment, nor unethical courtroom
behaviour. Considering the existing lack of judicial
independence, this effectively gives judges and
prosecutors’ impunity for biased rulings and
implementation of the law.

While criminal proceedings contain the high
threshold of conviction based on guilt beyond
reasonable doubt, the rate of convictions is very
high and convictions are often based on confessions
obtained by police whilst suspects are under
duress.’*” Moreover, in politically tinged cases
basic standards of trial procedure are often paid
little more than ceremonial lip service. For
instance, in the case of Mam Sonando, critics noted
that the witness selection was arbitrary, evidence
used was not credible and largely based on hearsay,
and the case proceeded despite lacking many

fundamental standards of due process.'*®

The body in charge of investigating complaints
and taking disciplinary action according to the
Constitution is the Supreme Council of
Magistracy.** All members of the Supreme Council
of Magistracy and many court judges are members
of the ruling party. **° The Phnom Penh Municipal
Court President, in addition to being a member
of the Supreme Council of Magistracy, is also a
chair of Disciplinary Council of the Supreme Court
of Magistracy, tasked to review and recommend
any punitive measures against judges and
prosecutors.’ This is a clear conflict of interest,
indicating that complaints resulting in independent
investigation are not feasible.

3.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 25

To what extent are there mechanisms in place to

ensure the integrity of members of the Judiciary?

Limited mechanisms are in place to ensure the
integrity of judicial officials.

The lack of means to ensure the ethical
behaviour of members of the Judiciary constrains
the potential of the Judiciary to guarantee the
integrity of its members. The Supreme Council of
Magistracy issued a Code of Ethics for Judges and
Prosecutors in 2005.*2 The Code covers some of
the main areas susceptible to undermining the
impartiality of judges. However, it is limited in
scope. Gifts may be accepted if given from close
friends or relatives, if given officially.’® Considering
the high rate of nepotism and the extraordinary
interconnectedness of the judicial, political, and
business elite in Cambodia, most “gifts” could be
validated by this clause. There is no mention of
receiving reimbursements, compensation and
honoraria in connection with privately sponsored
trips.

Bribe taking by judges is a punishable crime
under the Criminal Code (2009).*** Likewise,
criminal charges can be brought against persons

who provide a judge with a bribe'*®

or provide gifts
or donations to a public official.’* These provisions
are reiterated under the Law on Anti-Corruption

(2010).*7
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Judges and prosecutors are not allowed to hear
cases represented by lawyers with whom they have
close personal relationships.’®® As mentioned
above,™ the introduction of the Criminal Code
of Procedure (2007) and the Code of Civil Procedure
(2006) have strengthened limitations on judges
where there are conflicts of interests. The Criminal
Code of Procedure (2007) states a list of issues
pertaining to potential conflicts of interest that
allow a challenge to a particular judge presiding
over a case.'® Under civil jurisdiction, challenges
can be made for a retrial in situations where it can
be shown that a judge committed a crime in
connection with the discharge of his or her official
duties.'®!

The Law on the Status of Judges and Prosecutors
addresses retirement, but put forth no regulations
to cover restrictions for judges entering the private
or public sector after leaving the judicial
profession.’®? Hence, there is no legislation to
cover potential conflicts of interest that could
arise after former members of the Judiciary change
professions.

3.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 0

To what extent is the integrity of members of the
Judiciary ensured in practice?

In practice, the integrity of members of the
Judiciary is poorly ensured and almost absent,
particularly in high profile cases. Court decisions
and judgments may be influenced by monetary
factors, where wealthier people receive lenient
sentences to win cases. This compromises the very
nature of the judicial structure.

The Code of Ethics for Judges and Prosecutors
is not implemented in practice. In court cases that
are not high profile, court officials are considered
to perform their job correctly.’®® However, when
high-profile cases are being undertaken, judicial
officials reportedly often have to make court
decisions according to orders received from senior
government officials, undermining their
independence and the ability to ensure citizen’s
right to a fair trial. ***

There has been widespread criticism and outcry
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from civil society and other external actors over
the impartiality of high-profile cases. These include
the conviction of Chea Vichea’s alleged killers'®
and the three-year (now suspended) sentencing
of forced evictee and rights protestor, Yorm
Bopha.'*® However, there is no record of the public
ever being able to hold a judge accountable for an
impartial ruling. Even the case of Mam Sonando
(see Independence: practice), over which concerns
were explicitly raised by United States President,
Barack Obama,'®’ did not result in any investigation
or sanction against an impartial judge. When Mr.

Sonando’s 20 year sentence'®®

was suddenly
overturned,’® no credible investigation was
undertaken into the questionable legal proceedings
that led original sentence. This underscores the
lack of practical mechanisms for ensuring the
ethical conduct of the Judiciary, even when people
are bold enough to speak out about unprincipled

behaviour.'”

There is a climate of widespread corruption
whereby the payment of bribes to judges is often
expected and commonplace in order for defendants
to ensure a dismissal or ruling in their favour.'”
In fact, Transparency International’s Global
Corruption Barometer (2013) indicated that 65
per cent of respondents who had come into contact
with judicial officers had been asked to pay a bribe
in the last 12 months.'”? The Global Corruption
Barometer Data for 2013 also indicated that in
Cambodia the Judiciary was perceived to be the
most corrupt institution out of 12 public
institutions reviewed.'”

3.3 ROLE
3.3.1 EXECUTIVE OVERSIGHT
SCORE: 0

To what extent does the Judiciary provide effective
oversight of the Executive?

The Judiciary has no effective oversight of the
Executive. This highlights a crucial limitation on
the checks and balances in place to limit the reach
of the Executive, as stated under the Constitution.

The Constitution provides that the Judiciary

covers administrative cases of the Executive.'”

However, there is no Administrative Code or Code



of Administrative Procedures. Therefore, while
the courts can hear administrative cases, there is
no information or standard procedure about how
to investigate and follow through with such a
case.l”

Freedom House affirms that there have been
no cases in which the judicial branch has exercised

176 Instead,

successful oversight of the Executive.
the Executive branch is routinely reported to have
tight control over the actions of the Judiciary.'”’
It would appear that judges who act outside the
reach of the Executive are quickly removed from
their position.'”® For example, Judge Hing Thirith
was quickly removed from his position to an
isolated provincial court the day after dismissing
charges against two men regarding the murder of
the outspoken trade union leader, Chea Vichea,
in 2004.'” Thirith’s decision was perceived to go
against the ruling party line.'®

Criminal prosecution of government officials
from the ruling Cambodian People’s Party (CPP)
is limited and often only occurs after intense
international pressure.’®! For example, the District
Governor of Bavet District, Svay Rieng Province
was charged with a misdemeanour crime, carrying
a sentence of a maximum two years, for shooting
a gun into a crowd of garment worker protesters,
injuring three women.'® In 2012, the Provincial
Court abruptly dropped all charges.'®® It was only
after much public outcry that the Court of Appeal
Prosecutor announced that the case was to be
investigated further.'®* Effective oversight of the
Executive cannot occur if the Judiciary is not
independent and subject to Executive control. As
a consequence, in actuality there is limited
accountability of the Executive in Cambodia.

3.3.2 CORRUPTION PROSECUTION
SCORE: 25

To what extent is the Judiciary committed to
fighting corruption through prosecution and other
activities?

There is low commitment of the Judiciary, a
body already severely affected by corruption, to
fight corruption through prosecution and other
activities. While the Judiciary has assisted in the

prosecution of a few corruption cases, indicating
some commitment to fighting corruption, the
number of cases remains low.

Only a limited number of corruption cases
appear to have been prosecuted by the Judiciary.'®
It is difficult for law enforcement agencies to detect
and investigate corruption cases in Cambodia,
especially in cases of linkage of the suspect with
political power.’®® The 2010 Law on Anti-
Corruption charges the Anti-Corruption Unit
(ACU) and the National Council Against Corruption
(NCAC) with fighting against corruption, but it
does not define any legal scope for the judiciary
to combat the issue.'®’

Judicial police, under the control of the ACU,
undertakes the investigation of corruption cases.'®®
Once the criminal charges have been made, the
case is transferred to the courts to begin the
criminal trial.’®® Corruption cases undertaken
include the prosecution of a former judge in Kandal
Province who was charged with accepting a bribe
of 5000 US dollars.**® Additionally, a prosecutor
from Pursat province was charged with corruption
and extortion in 2010.'%* The decision was upheld
on appeal by the courts in 2012 and 2013.*%? The
ACU has led in this work, whilst engaging in
cooperation with the courts.

RECOMMENDATIONS

1. The Government must increase and regulate
salaries for judges, prosecutors, and court staff
according to role and position.

2. Publish and implement a clear and transparent
mechanism for the recruitment and appointment
of judicial officials. Appointment criteria should
be clear and well publicised, allowing candidates
and selectors to have a clear understanding of
where the bar for recruitment lies.

3. Ensure that judges are objectively recruited
through an independent appointments body. This
will ensure that the highest quality candidates are
selected and that they do not feel indebted to the
particular politician or senior judge who appointed
them.
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4. The Government should respect and uphold
the following principles to ensure greater
transparency and independence of the courts:

I.  Ensure that the court register for all courts
is publicly available.

ii. Ensure that official and accurate court
transcripts are published and made available
online.

iii. Ensure that all judgments under both civil
and criminal jurisdictions are published including
the reasoning behind the decision.

Iv. Assign defendants with a lawyer within 48
hours of Prosecution being assigned to a criminal
case, providing legal aid when legal counsel is
not affordable.

V.  Ensure that each court must have its own
budget and resource pool each year. A set budget
allowance must be delineated to each court and
followed up with annual reports to provide
accountability on the budget expenditure.

vi. Immediately release any suspect found not
guilty by a court.

vi. Develop and enforce clear regulations for

bail.

vili. In consultation with other stakeholders,
especially civil society, review and amend the
recently passed laws on the Status of Judges and
Prosecutors, the Law on the Organisation of the
Courts, and the Law on the Organisation and
Functioning of the Supreme Council of the
Magistracy to ensure the judiciary has true and
complete independence.

5. The Bar Association should increase the number
of admitted lawyers and the Ministry of Justice
should increase the number of judges in order to
create competition and increase the capacity of
the entire legal sector.

6. The Ministry of Justice should provide part of
their annual budget for funding of legal aid. The
Government should establish a legal aid

department in the Ministry of Justice.

7. Develop and implement a curriculum to ensure
that the functions of the courts; the roles of
prosecutors, lawyers, and judges; the right to a
fair trial and what that would involve is taught in
high schools, so that all graduates have an
understanding of the judicial system and how it

should work.
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VII. NATIONAL INTEGRITY SYSTEM
4. Public Sector

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

SUMMARY

The public sector has a number of key elements
in place both practically and within its legal
framework to uphold a strong system of integrity.
Notably, several legal provisions exist to safeguard
its independence. For instance, civil servants are
required to be neutral and politically non-partisan
when exercising their official functions.
Commendable steps have been taken to decentralise
power from the top-level national administration
to the sub-national level. Pockets of change
demonstrating exemplary transparency and
accountability have been developed, including the
Phnom Penh Water Supply Authority and
initiatives coordinated by the National Committee
for Sub-National Democratic Development
(NCDD). The public sector has also taken proactive

VERY WEAK 0-19
WEAK 2039
MODERATE 40-59
STRONG 6079

5 VERYSTRONG  80-100

steps to educate the public about fighting
corruption. In 2012, noteworthy progress was
made when the Law on Public Procurement was
passed. This key legislation which has already
begun to be implemented will help to regulate
crucial procurement contracts.

Despite these positive steps, the integrity of
the public sector still needs to be improved in a
number of areas. Specifically, the sector lacks
independence in practice. It is highly politicised
at the senior levels of the administration. The
public service is strongly connected to the
Cambodian People’s Party (CPP) and operates
through an entrenched system of patronage.
Hence, the activities of the sector are closely linked
to the interests of the ruling-elite. Petty corruption
is commonplace across the sector with public
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officials seeking and accepting bribes for the
delivery of essential services.

The diagram at the beginning of this chapter
provides the scores for the public sector in terms
of its capacity, governance and role. The remainder
of the section provides a qualitative background
and explanation of the scores.

STRUCTURE AND ORGANISATION

This public sector pillar report covers ministries
and public agencies on both the national and sub-
national level. This includes but is not limited to
the Ministry of Interior; Ministry of Defence;
Ministry of Information; Ministry of Health;
Ministry of Education, Youth and Sport; Ministry
of Women’s Affairs; Ministry of Labour and
Vocational Training; Ministry of Agriculture
Forestry and Fisheries; Ministry of Rural
Development; Ministry of Land, Urbanization and
Construction; Ministry of Water Resources and
Meteorology; Ministry of Economy and Finance;
and provincial administrations. Additionally, all
members of the civil service are also included
under the public sector pillar which covers a broad
range of professions including education and
medical professionals. Not included are the public
institutions covered specifically in other pillar
reports of the national integrity system
assessment."

Article 145 of the Constitution states that the
sub-national administration of Cambodia is to be
divided into provinces and municipalities.? Sub-
national divisions are to be governed in accordance
with the Organic Law.? Provinces are divided into
districts (Srok) and districts into communes
(Khum). Municipalities are divided into Khan, and
Khan into Sangkat.* The establishment of
Commune Councils in 2002 and later the passage
of the Organic Law in 2008 represented significant
steps towards local democratic development,
decentralized at the sub-national level.®
Subsequently, the NCDD was created to effectively
implement the Organic Law to further the
deconcentration and decentralisation of power
from the top-level administration.®
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ASSESSMENT

4.1 CAPACITY
4.1.1 RESOURCES (LAW AND PRACTICE)
SCORE: 25

To what extent does the public sector have adequate
resources to effectively carry out its duties?

Significant resources gaps, inadequate salaries,
as well as insufficient technical ability of staff
result in limited project implementation and
service delivery. The Government has adopted a
set of measures to address these shortfalls, but
the issue is complex with extensive financial
obstacles.

Given that educated people were targeted for
execution under the Khmer Rouge in the 1970s’
and the education sector was not broadly
reconstructed until the 1990s,? the public sector’s
human resources skills, capacity, and expertise
remain limited to this day. Whilst the education
system has made considerable gains over the last
20 years it cannot yet produce enough civil service
professionals who can perform at the level required
to adequately support the sector.’

The Law on Public Finance System (2008) sets
the fundamental principles for public financial
management.’ It gives the Minister of Economy
and Finance responsibility for drafting the Annual
Financial Law (national budget).'* The 2014
national budget is totaled at 3.5 billion US dollars.*
This represents a 13 per cent overall increase from
2013.% Security and defense was allocated 400
million US dollars, accounting for 13 per cent of
the entire 2014 budget.* Education was only
allocated 280 million dollars, whilst health was
provided 225 million dollars.” The opposition and
many non-governmental organisations regularly
criticise the budget for allotting vastly inadequate
sums for both health and education.®

The overall size of wage bill bill allocation in
Cambodia is consistent with countries with a
comparable per-capita GDP.'” Wage outlays for
public sector staff have been steadily increasing
since 2007 and rose sharply in 2008 and 2009.%®
However, the proportion of the wage bill spent on
defence and security is oversized and the



2008/2009 rise was mainly due to increases for
defence related staff.’ The prioritisation for
defence and security due to Cambodia’s recent
border conflict with Thailand?® has left limited
space for increases in the pay of other civil service
employees.”® In fact, if defence and security is
removed, the wage bill for the remaining civil
service is lower than for countries with comparable
per-capita GDP.#

Overall, public servants receive low salaries
which cannot adequately support their daily living
requirements.” Lower level public servants receive
on average 40 US dollars per month.* The average
base salary for civil servants across the board is
105 US dollars per month.? Salaries are set by
ministries according to relevant legislation. The
Sub-Decree on the Organisation and Functioning
of the Ministry of Health (1997) for instance,
states that the Ministry’s Department of Personnel
shall be responsible for organising labour fees
(salaries).?®

The World Bank has raised doubts over whether
certain sectors’ wages have been adequately
prioritised.?” The proportion of wages allocated
for education for example has decreased since
2007, despite the fact that employees in the sector
have increased.”® The inadequacy of teachers’
salaries is a source of widespread discontent. For
example, on World Teachers’ Day in October 2013,
teachers gathered at Freedom Park in Phnom Penh
to call for an increase in public teachers’ salary to
1 million riel per month (approximately 250 US
dollars). The teachers also called for better
resourced schools.?

Not reflected in the official public sector wage
data are additional allowances. The World Bank
notes that allowances®® dominate total
remuneration of civil servants.?’ Base wages
account for only 44 per cent of total remuneration
of civil servants in Cambodia compared with up
to 90 per cent in more industrialised countries.*
In addition, large salary supplements supported
by foreign donors have not generally been included
in wage figures.* These include the Merit Based
Pay Initiative which the Government terminated
in 2009 due to concerns that it promoted equal

pay for unequal work.?* The scheme was replaced

by the solely donor-financed Priority Operating
Costs (POC).?® Sub-decree No. 66 defines a POC
as a lump-sum payment attached to development
goals. It is separate from salaries and salary
supplements and is provided to public servants
who work within the framework of development
cooperation.®

Insufficient resources adversely affect the
delivery of public services. In the health sector for
instance where institutional financial challenges
remain,*” limited capacity,® staff shortages,* and
insufficient medical supplies result in public health
centres being unable to adequately provide crucial
services.”” Consequently, private healthcare
providers have become more common, charging
higher fees and attracting staff that would
otherwise have worked in the public healthcare
facilities.*

The Government has implemented across the
board salary increases to respond to the shortfalls
over the last decade.*> Nevertheless, these have
not been sufficient.* It takes many years to ensure
that salary reforms are fiscally sustainable.** It
also involves complex reorganisation of finances,
converting sizeable off-budget additions into base
wages.*® Yet the ultimate consequence of
consistently low wages is that the public sector
struggles to attract and retain motivated, talented
staff. This underscores the need for the Government
to prioritize renumerating their employees
adequately.*®

4.1.2 INDEPENDENCE (LAW)
SCORE: 25

To what extent is the independence of the public
sector safeguarded by law?

Several legal provisions exist that safeguard
the independence of the public sector. Nevertheless,
these laws do not cover all aspects of independence
of the public sector and some provisions contain
loopholes.

The Common Statute of Civil Servants (1994)
requires civil servants to be neutral when exercising
their functions.*” This means that when civil
servants are acting in their official capacity they
must not work for or against any political candidate
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or political party.*® Moreover, they are forbidden
to use state resources to undertake political
activities.*

Four employment categories, A to D, exist for
the civil service. Each has minimum requirements
that a candidate must meet in order to be hired.*
Moreover, the recruitment of civil servants is to
be undertaken through competitive examination.
This is only a ‘principle’, however,! so it may not
necessarily be enforced. Moreover, there are no
general rules concerning the content of the
competitive examinations.> Hence, the objective
criteria for the appointment of public sector
employees are limited and do not fully prevent
political interference.

Whilst no specified institution to protect public
sector employees against arbitrary dismissals
exists, there is a due process for disciplinary
sanctions, including dismissal.*® If a civil servant’s
misconduct is considered severe enough, a
disciplinary inquiry must be undertaken according
to Sub-Decree no. 10 on Establishing Procedures
for Imposing Disciplinary Sanctions on Civil
Servants (1997).>* The inquiry’s findings are to be
examined by the head of the relevant institution
who may then decide whether to dismiss the case
or bring it before a disciplinary council.”®> Once
the case is received, the disciplinary council reviews
it and votes by secret ballot on the disciplinary
action to be taken.>® This process, if followed, would
safeguard public sector employees from being
arbitrarily dismissed.

4.1.3 INDEPENDENCE (PRACTICE)
SCORE: 25

To what extent is the public sector free from
external interference in its activities?

Commendable efforts have been made to
decentralise power to sub-national administrations.
However, further up the public sector hierarchy,
the ruling political party regularly interferes in
the activities of the public sector.

Commendable initiatives have been made by
the Government and public sector on
decentralisation and deconcentration (D&D) of
power to sub-national administrations. To this

NATIONAL INTEGRITY SYSTEM ASSESSMENT

end, Commune Councils were established in every
province in 2002.°” More recently, decentralisation
has been a cornerstone of the Government’s
Rectangular Strategy for Growth. The 2013-2018
strategy (Phase III) prioritises implementation of
the “National Program for Democratic Development
at the Sub-National Level 2010-2019”. This
includes focusing on further expansions of One
Window Service Offices (OWSOs),%® as well as
empowering sub-national administrations to
supervise and manage civil servants on the sub-
national level].*?

Yet, to claim that the recruitment and
promotion practices of the public sector are
independent from political interference would be
to say that the public sector is not politicised.®® In
practice, all public sector institutions are politicised
from the top as the upper level ministerial positions
are appointed and the impact trickles down
through the institutional hiring structure.®*

Appointments lower down the hierarchy tend
to be based on nepotism.®? Formally, public sector
positions are advertised and anyone can apply.®®
Yet those who actually get jobs tend to have
friendships or familial ties to the senior staff in
the affiliated ministry.® It is not uncommon to
have multiple members of the same family in one

ministry or department.5

Further underlining the lack of independence
of the public sector is its closeness to the ruling
Cambodian People’s Party (CPP). A change in
government has not occurred in Cambodia for
decades; Prime Minister Hun Sen has been in
power since 1985.%¢ When the first elections were
held in 1993, following the United Nations
transitional period after years of turmoil
throughout the 1970s and 1980s, royalist party
FUNCINPEC won seven more seats than CPP. Yet
having already exercised substantial political power
for nearly a decade, Hun Sen and the CPP refused
to admit defeat.5” As a result, a coalition was
formed between the CPP and FUNCINPEC as a
means to diffuse post-election tensions. It did not
take long though, before the royalist party lost its
voice in decision-making.®® Since the initial
elections, the entire civil service remained under
the CPP’s control;* this is one of the key ways the



party has retained power ever since.

Public sector institutions and employees remain
close to the ruling party at all levels of the system.”
If public sector employees have not already joined
the ruling party, they are asked to do so once they
reach a certain level of seniority.”" Hence,
recruitment and promotion processes, as well as
general activities of the public sector are inseparably

bound up with the ruling party’s interests.

Due to this, public sector employees are
generally limited in expression of political views,
particularly if they differ from the ruling party’s
perspective.” It is not considered safe to openly
express political opinions due to fear of reprisals
from senior staff’”® who, as mentioned above, must
(in practice) be members of the CPP.”* Hence,
opinions and ideas expressed within the public
sector rarely diverge from those of the ruling party,
limiting independence, debate and democratic
decision-making within the public sector.

to Information has not been passed and existing
provisions contain loopholes.

Appointed public officials and civil servants
must declare their assets to the Anti-Corruption
Unit (ACU)”” 30 days after taking office and every
two years before the 31st of January thereafter.”
Declaration of assets and liabilities must include
all those belonging to the public official, both
inside and outside the country.” The Chairperson
of the ACU can decide whether to open the sealed
declaration as he or she deems necessary.®’ As a
result, each asset declaration is not necessarily
verified.®* The law does not require asset
declarations to be made public nor does it require
any assets belonging to public servants’ family
members to be declared. Moreover, not all public
servants must make asset declarations; the law
only applies to appointed public officials with a
specific mandate and civil servants who are
appointed by Royal decree or sub-decree.®? Hence,
the asset declaration requirement does little to

Public sector institutions and employees remain close to the ruling party at all levels of the system.

If public sector employees have not already joined the ruling party, they are asked to do so once

they reach a certain level of seniority. Hence, recruitment and promotion processes, as well as
general activities of the public sector are inseparably bound up with the ruling party’s interests.

Civil servants in their official capacities
reportedly campaigned for the ruling party in the
lead-up to the July 2013 National Assembly
election.” This, as well as the use of state resources
by civil servants during the campaigning (despite
legal prohibitions), blurred the lines between

public sector impartiality and political interest.”

4.2 GOVERNANCE
4.2.1 TRANSPARENCY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure transparency in financial, human resource
and information management of the public sector?

While a number of laws and provisions exist,
they do not cover all aspects related to the
transparency of the public sector. A Law on Access

promote the transparency of public officials.

No access to information law has been passed
in Cambodia indicating a limit to the legal
safeguards regarding public sector transparency.
Despite this, multiple laws, regulations, and
policies contain provisions requiring official
information to be made publicly available. For
instance, the Government’s Strategic Plan on
Social Accountability for Sub-National Democratic
Development prioritises improving ‘transparency
and access to ... information on standards, budgets
and performance’.®® To this end, the NCDD will
strengthen sub-national administrations to
understand and implement public disclosure
requirements.? The guidelines will include which
information on standards, budgets, and
performance is made available; how the information
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The National Committee for Sub-National Democratic Development (NCDD) oversees the One Window

Service Office (OWSO) initiative which has been hailed as a remarkable ‘window of transparency’.

The OWS0 initiative has established decentralised administrative offices to which 186 public services

have heen delegated. The official prices for the services are displayed on the OWS0 wall for all to
see, limiting the likelihood of an unofficial fee being sought or offered.

will be presented so it is easily understood; and
how the information should be disseminated.?

Moreover, the Law on Archives (2005), which
regulates the management and maintenance of
information in government archives,®® permits
‘publicised documents’ to be viewed by members
of the public for research purposes.®” The term
‘publicised documents’ is not clearly defined,
however, and those not considered to be publicised
documents cannot be accessed for 20 years after
the date of creation.® Thus, the lack of a clear
definition presents the opportunity for
documentation to be arbitrarily kept private.

The Press Law (1995) also contains provisions
relating to accessing information. Specifically, it
provides for the right of the press to ‘access
information in government held records’.®® A
request must be sent to the relevant institution,
specifying the information required. The institution
is then obliged to respond within 30 days of
receiving the request.” The downside is that this
law only applies to members of the press; hence,
unlike journalists, ordinary Cambodian citizens
cannot demand access to government records.”

According to the Common Statute of Civil
Servants (1994) public sector vacancies are
required to be advertised publicly to ensure fair
and open competition. Specifically, the recruitment
of civil servants is expected to be undertaken
through competitive examination®® which must
be publicised three months before the examination
date.”®

4.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent are the provisions on transparency
in financial, human resource and information
management in the public sector effectively
implemented?
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The public is only able to obtain certain relevant
information on the organisation and functioning
of the public sector. Detailed breakdowns of sub-
national level public spending, procurement
contracts and official costs are publicly available.
Yet public access to information is considerably
limited in other areas of the public sector.

Citizens have varied access to information on
public sector activities and records. In some cases,
the public sector demonstrates very good practice,
making a great deal of information available.
Commendable are the initiatives undertaken by
the NCDD. The NCDD is an inter-ministerial body
which promotes democratic development through
decentralisation reforms throughout Cambodia.
[t maintains a publicly available commune database
detailing expenditure at the local level.** The NCDD
website also displays details of local level public
procurement projects. For each project, details on
whether or not bidding for the contract occurred
is given; as well as which date bidding opened,
how many contractors competed and when the
contact was awarded.®

The NCDD also oversees the OWSO initiative
which has been hailed as a remarkable ‘window
of transparency’.”® The OWSO initiative has
established decentralised administrative offices
to which 186 public services have been delegated.”’
The official prices for the services are displayed on
the OWSO wall for all to see, limiting the likelihood
of an unofficial fee being sought or offered.”®
Moreover, financial records are kept according to
internal procedures and disclosed to the public
upon request.”

The transparent practices of the OWSO remain
fairly unique in the Cambodian context. Public
access to information is notably limited in other
areas of the public sector. In its 2012 report on
Cambodia, Global Integrity (a non-profit



organisation that champions transparent and
accountable governance) highlighted the void of
public access to official information.'® ‘Public
Requests for Government Information’ was
particularly, weak, scoring a mere two out of 100.'*
In particular, disclosure of information requested
by citizens is given at the discretion of officials
and is very often denied on the basis of supposed
national security concerns or heavy bureaucracy.'”
In some cases information is reportedly provided
in exchange for money.'” The Cambodian Center
for Independent Media (CCIM) found in a 2012
survey that of the 1522 nationally surveyed
respondents, 32.5 per cent claimed they had faced
difficulties
information.'® Moreover, the Cambodian Center
for Human Rights (CCHR), found that responses
to press requests for information have been

when seeking government

inconsistent,'® despite the Press Law safeguarding
press access to government records. Notably
absent from the public sector is the public
disclosure of officials’ assets. In line with the Law
on Anti-Corruption, these are kept highly
confidential.

Public sector vacancies are generally advertised
through job agencies and websites such as the
Government’s National Employment Agency.'®
Nevertheless, advertising jobs does not alone
guarantee fair and open competition. Even though
the position might be advertised, the actual
appointment of staff sometimes depends on
familial and friendship connections.’®” As
previously mentioned in the independence section,
it is not uncommon to find multiple members of
one family working in the same Ministry or
department. ' Although there exists a veneer of
transparency in the public sector hiring process,
the sector remains famously nepotistic and
unsuccessful candidates regularly cite a lack of
connections for their failure to obtain public
positions.

4.2.3 ACCOUNTABILITY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure that public sector employees have to report

and be answerable for their actions?

While a number of laws and provisions exist,
they do not cover all aspects of accountability of
public sector employees and some provisions
contain loopholes.

Provisions for managing complaints in public
procurement procedures include several layers of
checks and balances. The institutions involved in
the bidding process are first in charge of receiving
complaints from bidders at any stage of the

199 If the way in which the institution

process.
addresses the issue is not satisfactory, the
complainant can seek further investigation and
resolve from the Ministry of Economy and
Finance.''? If the decision made by the Ministry
is still deemed unacceptable, the issue can then
be taken to the Judiciary to be dealt with through

the courts.*'?

Furthermore, public sector employees can be
charged with extortion, bribery, and corruption
in accordance with the Law on Anti-Corruption
(2010). Article 3 of the law is applicable to all forms
of corruption in all levels and sectors throughout
Cambodia,™? including the public sector. Moreover,
if a civil servant releases official facts which they
were not authorised to disclose, they may face
disciplinary sanctions.'*®

Both external and internal audit mechanisms
for public sector ministries and agencies are in
place as provided for in the Law on Audit (2000).'*
External audits are undertaken by the National
Audit Authority (NAA).'™ Internal audit
departments provide a further layer of
accountability by undertaking in-house financial
audits."® Public Sector ministries and institutions
are legally bound to prepare financial statements
which are used as the basis of the Government’s
annual consolidated financial statement."” The
Ministry of Justice is obligated to prepare the
consolidated statement and submit it to the
legislature for review.'®

Whilst Cambodia does not have a national
ombudsman, a number of mechanisms for citizen
complaints and redress are in place. Two
commendable pathways for citizens’ complaints
are on the sub-national level: the District
Ombudsman and Provincial Accountability
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Working Group (PAWG).'™ The District
Ombudsman is attached to the OWSO and acts
as an accountability mechanism to prevent
maladministration and unsolicited fees in the
OWSO."?° The PAWGs process citizens’ complaints
regarding the management of commune/sangkat
funds.™! Complaints can be deposited in any of
the 2,545 PAWG boxes placed across the country.'*
If a submitted complaint falls within the mandate
of the PAWG then further investigation is
undertaken.'?®

However, the complaints system is generally
fragmented and confusing, with different
mechanisms through which to make complaints
about various aspects of the public sector. Further
public sector complaints receiving and processing
mechanisms include but are not excluded to: the
Senate Commission on Human Rights; Reception
of Complaints; Investigation and National
Assembly-Senate Relations;'** the National
Authority on Land Conflict Resolution for land
dispute complaints;'* the ACU for complaints
relating to corruption of public officials;'* and the
National Cadastral Commission which handles
complex complaints regarding land ownership
disputes, specifically for untitled land.**’

Limiting accountability of the public sector is
the lack of any whistle-blowing legislation. The
Law on Anti-Corruption (2010) provides a loose
duty of the ACU to ensure that corruption
whistleblowers are kept secure.’” On the contrary,
Article 41 of the Law on Anti-Corruption enables
complainants of a corruption-related crime to be
imprisoned from between one and six months if
no evidence is found to support their claim.***

4.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 25

To what extent do public sector employees have to
report and be answerable for their actions in
practice?

A few provisions are in place to ensure that
public sector employees have to report and be
answerable for their actions. These, however, are
not widespread across the entire sector.

Several public sector accountability mechanisms
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are worth noting. In particular, the award-winning
Phnom Penh Water Supply Authority (PPWSA)
has demonstrated exemplary accountable
management, reducing corruption in the sector
and providing reliable water to the people of the
capital city.’® In addition, the District Ombudsmen
have created accountability mechanisms to prevent
maladministration at the OWSOs, "' by receiving
and processing related complaints submitted by
citizens.’ On top of this, the PAWG investigate
citizens’ complaints relating to sub-national
administrations.'®®

Whilst the Government’s Rectangular Strategy
for Growth prioritises accountable governance,
the aforementioned initiatives remain islands of
change that have not yet broadly spread across
the public sector. Beyond the transparent PPWSA,
OWSO and PAWG, public sector officials have
reporting lines up the institutional hierarchy
enabling some level of oversight. Nevertheless,
the credibility of the relevant reports and their
actual oversight function is not clearly defined."**
Moreover, institutional reports are not necessarily
released to the public, providing limited possibility
for checks and balances. Despite existing
complaints and reporting mechanisms, people
may be hesitant to bring forward complaints, given
that there is also no legislation to guarantee
whistle-blower protection and the entire public
sector is closely affiliated with the ruling party.'®

Aside from the scattering of publicly known
cases of misconduct involving high-level public

136 information on cases involving lower

servants,
level public servants is not made publicly
available.'®” Spokesperson for the Council of
Ministers, H.E. Phay Siphan, explained in an
interview that if a public servant is not adequately
performing their role, they would not be publicly
disciplined due to the current lack of an appropriate
administrative court.'*® Instead their role or duties
would be internally altered.”® An internal
disciplinary committee would decide on the mode
of punishment.’® For instance, an official guilty
of misconduct may be moved to a less favourable
post in which they have less access to resources.**!
Thus, the public servant would be quietly punished
whilst enabling them and their associates to save



Many members of the public sector are aware of corruption taking place in their workplace but do

not feel that they have the right or ability to speak up and report it, or provide advice to those

performing the wrongdoing. This appears to occur even though many public sector employees
receive training on how to report corruption within their workplace.

face.'*?

4.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 50

To what extent are there provisions in place to

ensure the integrity of public sector employees?

Whilst several anti-corruption legal provisions
exist to safeguard the integrity of public sector
employees, they are not comprehensive.

The Law on Civil Servants contains a general
expectation of civil servants’ behaviour: civil
servants are required to respect the law'* and
refrain from any actions that would undermine
the dignity, honour, and integrity of their
position.'* This includes using the rights and
authority of their position for personal profit.**
These expectations are only loosely explained,
however, so may be limited in their ability to

safeguard the integrity of public sector employees.

The Criminal Code includes provisions
criminalising the giving and receiving of bribes
146 and members of the medical
7

by public officials
board of practitioners,™” as well as general
corruption provisions that are applicable to all
citizens.’® The Law on Anti-Corruption also
criminalises the bribery of foreign public officials,**
illicit enrichment through corruption,**® and acts
that benefit from corruption proceeds.™

While appointed public sector employees are
among those required to declare their assets every
two years, this information is not made public’*?
and the declaration of assets remains unseen
unless a corruption claim is investigated.’*® On
top of this, the law does not require the disclosure
of assets registered under the names of the public
servants’ immediate family members. Hence, the
asset declarations provisions provide limited scope

for ensuring the integrity of public servants.

4.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 0

To what extent is the integrity of public sector

employees ensured in practice?

Integrity mechanisms for ensuring ethical
behaviour of public sector employees are limited
in practice. Corruption is entrenched within the
widespread patronage system in the public

sector.’>*

Existing regulations are not effective in
ensuring the ethical behaviour of public sector
employees; bribery in the public sector is
widespread. Transparency International’s Global
Corruption Barometer 2013 shows that in a 12
month period 62 per cent of respondents in
Cambodia reported paying a bribe to the Registry
and Permit Services; 57 per cent to the Land
Services; and 38 per cent to Medical and Health

Professionals.'®®

Many members of the public sector are aware
of corruption taking place in their workplace but
do not feel that they have the right or ability to
speak up and report it, or provide advice to those
performing the wrongdoing.’® This appears to
occur even though many public sector employees
receive training on how to report corruption within
their workplace.™’

Several structural factors limit the potential
for public sector employees to prevent and report
corruption. An embedded intra-elite patronage
system exists vertically and horizontally across
political institutions in Cambodia.'*® This may be
because Cambodian society was effectively
shattered under the Khmer Rouge.**® Social safety
nets were lost,'®® hence political networks may
have subsequently been entrenched as a means
of social protection. The current CPP power-
holders are largely the same individuals that
attained power in 1979 when the Khmer Rouge
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regime was overthrown.' In each of the national
elections since the United Nations Transitional
Authority (1992-3), the CPP’s grip on power has
remained, both through brute force and gaming
the electoral system.'®? Today, power, status, and
access to lucrative opportunities depend on
association with powerful office-holders.*®?
Protection, status, and lucrative opportunities are
restricted without political connections and
support.’® For this reason, even if individual public
sector employees would like to behave with more
integrity, the system in which they exist provides
few opportunities to initiate change without them
(and their families) becoming ostracised, losing
status or losing access to financial resources.

4.3 ROLE
4.3.1 PUBLIC EDUCATION
SCORE: 50

To what extent does the public sector inform and
educate the public on its role in fighting corruption?

A number of proactive steps are being
undertaken by the public sector to educate the
public on corruption and on citizens’ roles in
fighting corruption.

Fighting corruption continues to be a priority
of the Government in its current legislature (2013-
2018) as stated in its Rectangular Strategy for
Growth Phase II1.7% Building on the steps made
by the Government in its fourth legislature (2008
— 2013)*¢ the Rectangular Strategy for Growth
prioritises ‘strengthening education to “stop
corrupt practices”.*®” This includes mainstreaming
awareness of the Law on Anti-Corruption and
raising awareness of the consequences of
corruption particularly among the youth.'®®

In the pursuit of educating the public on
corruption and how to curb it, a number of
initiatives have been undertaken on both the
national and provincial level. Sub-national
administrations have organised trainings to
disseminate knowledge about the Law on Anti-
Corruption, focusing on asset declarations and
types of corruption.’®® In addition, the Ministry
of Education, Youth and Sport (MoEYS) in
coordination with the ACU (and with the support
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of Transparency International Cambodia) is
working on developing a curriculum to promote

anti-corruption in schools.'”

4.3.2 COOPERATE WITH PUBLIC INSTITUTIONS,
CIVIL SOCIETY ORGANISATIONS, AND PRIVATE
AGENCIES IN PREVENTING/ ADDRESSING
CORRUPTION

SCORE: 50

To what extent does the public sector work with
public watchdog agencies, business, and civil
society on anticorruption initiatives?

Public institutions have undertaken multiple
initiatives to help reduce corruption, in cooperation
with businesses, international organisations, and
civil society organisations. Despite some successes,
good practices have not yet spread across the entire
Public Sector.

With the aim of becoming more transparent
in tax-collection activities, the General Department
of Taxation for the Ministry of Economy and
Finance partnered with Acleda Bank Plc. for the
sale of vehicle tax stamps.'”* The initiative, which
began in 2012, transferred the role of selling tax
stamps for all forms of transportation to Acleda.*”
The move was done to ensure greater accountability
through closer monitoring of tax stamp sales,
providing checks and balances on corrupt

officials'”®

who may otherwise have demanded
bribes. In addition, the Tax Department has
further cooperated with Acleda so that people can
now pay their taxes electronically to the account
of the Tax Department through the Bank’s online
services.'” This likewise minimises the
opportunities for corrupt officials to demand

bribes.

Furthermore, public institutions, particularly
the Ministry of Interior and the NCDD, have
cooperated with the World Bank in the Demand
for Good Governance Project (DFGG). This project
running from 2009 until 2014 is tasked with
strengthening public administration, ultimately
leading to more accountable, less-corrupt
governance.'” Specifically, one of the components
of the project has established the OWSOs.'7¢ The
OWSOs work to reduce corruption by publicly



displaying the fees for various services in the
office.’”” Hence, this transparent approach enables
people to ensure they are not being charged
additional informal fees for services.

Notable examples exist of the public sector
working with civil society organisations to promote
integrity and reduce corruption. For example, the
Ministry of Interior worked with the Democracy
Resource Center for National Development (DND),
a local non-governmental organisation,'’® to
partner with OWSOs in Kampong Cham, Kratie,
and Prey Veng to monitor and improve the their
performance.’” Using citizen report cards and
exit surveys, the partnership revealed practices
where OWSO staff behaviour was non-compliant
with accountability and transparency standards.'®
Consequently, actions were taken to sanction
underperforming staff, resulting in improvements
in the accountability of service delivery.'s!
Moreover, commune councils have worked
constructively with external actors to demand
greater accountability in schools.'® A successful
project has been the Amara and Youth Resource
Development Program (YRDP), a non-
governmental organisation (NGO) that
collaborated with commune councils in Battambang
to stimulate public demand for improvements in
teachers’ performance.'® Despite these successes,
civil society’s role in demanding accountability
from the Government still has room for
improvement. Typically, related organisations
have assisted the Government in service-delivery
rather than demanding accountability from it.*8*
Solid understanding and commitment to social
accountability, as well as mechanisms to demand
it are not yet widespread among civil society
groups.'®

4.3.3 REDUCE CORRUPTION RISKS BY
SAFEGUARDING INTEGRITY IN PUBLIC
PROCUREMENT

SCORE: 50

To what extent is there an effective framework in
place to safeguard integrity in public procurement
procedures, including review and complaint
mechanisms, and meaningful sanctions for
improper conduct by both suppliers and public
officials?

The introduction of the 2012 Law on Public
Procurement has provided a foundational
framework to standardise public procurement and
is gradually being implemented in practice.
Nevertheless, the law contains several loopholes.

The Law on Public Procurement was
unanimously passed in the legislature in 2012.
Previously, public sector procurements had been
governed by fragmented legal provisions contained
within several prakas, sub-decrees and internal
regulations.

The law requires procurement entities to
develop an annual procurement plan,’®® aiding
objective and transparent processes. To implement
the plan, Articles 8 and 9 state that the procuring
entities should form a ‘procurement committee’®’
and a ‘procurement unit’ adequately staffed with
a clear structure for undertaking activities.*®® With
the aim of ensuring accountability, the law requires
open bidding as a general rule in the procurement
of goods, works and services. Exceptions to open
bidding are regulated by the law and kept to a
minimum. The law also demands that standard
bidding documents be used and formulated by
procurement units.'® These are reportedly used
in practice.’® The law also provides rules to ensure
the objectivity of the contractor selection
process.”! These include providing all bidders with
‘fair and equal’ chances to participate (although
‘fair and equal’ are not defined in this instance).
In order to promote transparency, the law requires
amendments to the bidding process to be shared
publicly.**

In practice, amendments, bid advertisements,
and relevant documents appear on the websites
for the Ministry of Economy and Finance, relevant
multi-lateral organisation’s websites, and local
bulletin boards.'*

Whilst the law no doubt represents a positive
step in regulating public procurement, it is not
entirely comprehensive. Presenting a limitation
to accountability, the law does not mention any
maintenance of registers or statistics on contracts.
Consequently, public procurement over a period
of time cannot easily be monitored to evaluate if
the law is being complied with and if fair practices
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are being undertaken. Aside from alerting all
bidders about the outcome of the competition,
the law makes no requirement of public
dissemination of procurement decisions, although
these are still usually made public in practice.**
The law does not mention that the procurement
committee and unit should be independent. In
fact, both bodies are under the control of the
procuring entity.'® Therefore, authority may be
centralised with one person overseeing all aspects
of procurement. This limits the opportunities for
effective checks and balances.

A report released by the Global Fund in 2013
detailed significant acceptance of bribes in
exchange for public procurement contracts
associated with the Ministry of Health.'® This
indicates that existing accountability mechanisms
to monitor public procurement practice need to
be strengthened.

RECOMMENDATIONS

1. Ensure recruitment into the public sector is
open to all regardless of political affiliation, as a
step towards safeguarding the sector’s impartiality.

2. Public agencies and ministries across the sector
should adopt the good practices of the National
Committee for Sub-National Democratic

Development (NCDD) in publishing details of
expenditure, procurement contracts, and bidders
online and available to all.

3. Establish an independent committee to govern
all public servants. This committee should
transparently set out standards for recruitment,
promotion, career development, and salary
structure. The committee should also monitor
implementation of the standards to ensure that
the objective and professional processes are
followed across the public sector.

4. Educate the broader public about the difference
between the Government, public sector, and
private sector. With greater understanding of what
to expect from different institutions, people are
more likely to enact checks and balances and call
for accountability from power-holders.

5. Civil society and the donor community must
work together with the Government and public
sector to ensure the political impartiality of public
servants. Civil servants must not campaign for
any political party in their official capacity or use
state resources to politically campaign at any time.
Civil society and donors must take measures to
monitor and hold the public sector to account on
this.
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VII. NATIONAL INTEGRITY SYSTEM

9. Law Enforcement Agencies

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

ROLE

SUMMARY

Law enforcement in Cambodia is undertaken
by the national police force, the Royal Gendarmerie
(referred to as ‘military police’), and public
prosecutors. The functioning, structure, and
mechanisms of these three institutions is provided
under various laws.

Accountability mechanisms for the national
police and Gendarmerie are essentially provided
under Declaration No. 006 of the Discipline of the
National Police Forces (1995) and the Law on the
General Status of Military Personnel (1997). The
Criminal Code of Procedure (2007) stipulates
certain conditions where prosecutors are to provide
information to relevant stakeholders regarding
their activities.

22
VERY WEAK 0-19
WEAK 20-39
29 MODERATE 40-59
STRONG 60-79
25
VERY STRONG 80-100

The Law on the Status of Judges and Prosecutors,
passed in May 2014, provides limited legal
mechanisms to safeguard the independence,
transparency, and accountability of public
prosecutors. Further limiting the integrity of law
enforcement agencies is the inadequacy of financial
resources at their disposal. As a consequence, low
level corruption and bribery is commonplace,
impeding public trust in the various law
enforcement institutions. Moreover, excessive use
of force by both the national police and
Gendarmerie, and the lack of credible investigations
into such cases, highlights the limited accountability
of these agencies.

The diagram at the beginning of this chapter
provides the scores for the law enforcement
agencies in terms of their capacity, governance,
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and role. The remainder of the section provides a
qualitative evaluation and explanation of the
scores.

STRUCTURE AND ORGANISATION

The law enforcement agencies assessed under
this pillar include those that prevent and detect
crime and maintain public order: the national
police force and Gendarmerie. In addition, this
pillar also provides a discussion of the rules and
regulations that apply to public prosecutors who
contribute to law enforcement by bringing claims
to the court system.

The national police force, consisting of
approximately 64,000 officers, is situated under
the authority of the Ministry of Interior.” The
General Commissariat of National Police governs
the national police and covers six departments:
security, public order, transport, border,
administration, and judicial police.® At the sub-
national level there are 24 Provincial and Municipal
police Commissariats, 193 District and Quarter
Police Inspections, and 1621 Administration Police
Posts.* The Provincial Police Commissariat is under
the direct guidance of the Provincial Governor.
Additionally, District Police fall under the general
guidance of the District Governor, but work under
technical command of the Provincial Police
Commissariat.°

The Gendarmerie falls within the chain of
command from the Royal Cambodian Armed
Forces, under the authority of the Prime Minister,
and housed within the Ministry of National
Defence.” The Gendarmerie Department works
within a military system of rank and superiority,
with all functions overseen by a commander.? They
undertake a variety of policing activities, exercising
nationwide jurisdiction over both civilians and
military personnel.? Furthermore, the Gendarmerie
is mandated to maintain security and public order,
and ensure respect of the law.’° The Gendarmerie
has a general inspector who directly controls the
operations and use of the Gendarmerie according
to law. The general inspector provides advice to
the Prime Minister regarding the policies and
functions of the Gendarmerie. '
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The Criminal Code of Procedure (2007) defines
the structure and role of public prosecutors.
Prosecutors are responsible for bringing charges
of criminal offences against persons to the courts,
issuing conclusions for courts to enforce laws and
implementing decisions on criminal offences.*
Prosecutors are divided across the Supreme Court,
Court of Appeal and Court of First Instance.”® Both
the Supreme Court and Court of Appeal consist
of one prosecutor general, deputy prosecutors and
additional prosecutors.'* The Court of First
Instance includes prosecutors and deputy
prosecutors.'® All prosecutors are employees of
the courts and are therefore under the
administration of the Ministry of Justice, which
has the duty of ensuring the functioning of the
courts and all prosecutors.*®

Judicial police (consisting of police officers,
police agents and other public officials granted
such powers by law) assist public prosecutors in
the investigation of criminal matters. '7 Judicial
police fall under the supervision and control of
the Prosecutor General of the Court of Appeal.’®
Their primary investigative function is to assist
courts and prosecutors, rather than enforcing the
law upon individuals.’ While the judicial police
are mentioned in this report, they are not
specifically assessed as a law enforcement agency
under this pillar.

ASSESSMENT

9.1 CAPACITY
9.1.1 RESOURCES (LAW)
SCORE: 50

To what extent are there laws seeking to ensure
appropriate salaries and working conditions of the

law enforcement agencies?

There is an absence of legislation determining
working conditions and budget allocation of the
law enforcement agencies in Cambodia. However,
information on the salaries of national police,
Gendarmerie, and prosecutors are provided under
various sub-decrees.

The annual budgets for the national police,
Gendarmerie, and public prosecutors are subsumed
under different ministries, specifically the Ministry



of Interior (Public Security section), Ministry of
National Defence, and Ministry of Justice.?® The
annual national Budget Law only provides
aggregate figures for each ministry,” making it
difficult to ascertain how much of the budget is

prosecutors varies depending on their seniority.
For example, the General Prosecutor attached to
the Supreme Court has a monthly allowance of
2.5 million riel (629 US dollars), whilst the Deputy
General Prosecutor at the same court has an

There have been cases where national police officers have had an insufficient budget to conduct

investigations, leading to a number of undesirable outcomes: asking complainants to finance the

investigation; to paying for the investigations from their own pocket; to not conducting the investigation
atall.

allocated to the operations of each law enforcement
agency. There do not appear to be legal provisions
that would guarantee an operational budget to
ensure that the police and Gendarmerie can
perform their roles effectively. The Law on the
Status of Judges and Prosecutors provides minimal
further legal regulation regarding wages, working
conditions and budget determination of the
Prosecutorial Department.??

National police salaries are calculated according
to experience and rank, in reference to Sub-Decree
No. 204 on Payment of Functional Salary to the
National Police Officers (2008) and Sub-Decree
No. 04 on the Basic Salary Adjustments of National
Police Officers (2009). In accordance with these
sub-decrees, average monthly police salaries in
2013 ranged from 235,600 riel (57 US dollars) for
the lower staff sergeant positions to 510,720 riel
(123 US dollars) for police captains.?®

Military personnel, such as the Gendarmerie,
have the right to a salary, determined by rank,
knowledge, role, service, and seniority.”* In
addition, supplementary allowances can be
provided to military personnel based on the nature
of tasks and exposure to risk undertaken as part
of their duty.? There is, however, no further
explanation of how to determine supplementary
allowances, which could potentially lead to
supplementary payments to Gendarmes based on
arbitrary criteria.

The salaries of judges and prosecutors were
increased in 2003 by the Sub-Decree on Judge’s
Allowances (2002).?° The monthly allowance for

allowance of 2.2 million riel (553 US dollars).?” At
lower levels of seniority, the prosecutors attached
to the Supreme Court and Appeal Court are paid
1,700,000 Riel (427 US dollars) per month.? The
salary grade of prosecutors has recently been
increased under Royal decree. %

5.1.2 RESOURCES (PRACTICE)
SCORE: 0

To what extent do law enforcement agencies have
adequate levels of financial resources, staffing, and
infrastructure to operate effectively in practice?

Law enforcement agencies generally have
inadequate financial resources. Consequently,
operations cannot always be undertaken effectively.

The money allocated to law enforcement
agencies under the national budget is considered
to be inadequate; it covers salaries, but does not
provide an operations budget to effectively
undertake their operations.*® There have been
cases where national police officers have had an
insufficient budget to conduct investigations,
leading to a number of undesirable outcomes:
asking complainants to finance the investigation;
to paying for the investigations from their own
pocket; to not conducting the investigation at all.*

Of further note is the limited number of female
police officers within the national police force.
Female officers working for the national police
force reportedly constitute less than five per cent
of the total national police force.*? The lack of
females undertaking police investigations has been
suggested as one of the possible reasons why there
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is a continual lack of capacity of law enforcement
to combat crimes against women and children.*

A further resource limitation is the low salary
for law enforcement officials.* In accordance with
the salary pay rolls set out under Sub-Decree No.
204 on Payment of Functional Salary to the
National Police Officers and Sub-Decree No. 04
on the Basic Salary Adjustments of National Police
Officers, the lowest ranked police officers make
less than two US dollars per day. This is scarcely
above the international definition of extreme
poverty (one US dollar per day).* The majority of
police officers’ income is believed to not come from
official salaries but rather from illicit sources of
revenue such as bribe-taking.*® Supporting this,
65 per cent of respondents to Transparency
International’s Global Corruption Barometer 2013
in Cambodia reported paying a bribe to the police
in the last 12 months.?” This highlights the
limitations of trust and confidence that citizens
have in the national police force.?®

Despite attempts to raise the salaries of judges
and prosecutors to an average rate between 400
and 600 US dollars per month,* they are still
considered too low to guarantee the lifestyle of a
middle class family without supplementary
income.® Given that an adequate income is a basic
precondition for a professional and dedicated
workforce,*! insufficient pay is understood to
prevent law enforcement agencies from attracting
suitably qualified and committed staff.*

The technical equipment available to national
police to undertake their duties is also considered
inadequate.** Computer sets and software for
crime database management have been provided
in 24 municipal and provincial police headquarters
through the Cambodian Criminal Justice
Assistance Project (CCJAP) funded by Australian
Department of Foreign Affairs and Trade (DFAT).*
However, the functional longevity of computers
and other technical equipment is considered to
be short due to low maintenance skills in
provinces.* Relying on donor support for technical
equipment is an unsustainable strategy to ensure
law enforcement agencies’ have adequate access
to resources of this kind. Indeed, if foreign donors
provide the basic equipment, but sufficient
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resources are not available to maintain them
propetly, issues around unreliable equipment may
continue.

Donor support has also funded the provision
of forensic kits and associated training for police
investigations.* This aimed at limiting the number
of public prosecutions that commence based solely
on confessions, rather than physical evidence.”’
There have been mixed reviews, however, of the
effectiveness of such training.*® Issues regarding
the lack of adequate evidence used for criminal
prosecutions continue to be reported.*’

The institution website for the Gendarmerie
provides reports on various military and skills
training undertaken by the institution.”® However,
information regarding the salaries, operations
budget, and other resources of the Gendarmerie
were not accessible online or otherwise during the
research of this report. It was therefore not
possible to provide an assessment of resources
that assist the Gendarmerie to undertake its

operations.

5.1.3 INDEPENDENCE (LAW)
SCORE: 0

To what extent are law enforcement agencies
independent by law?

The independence of law enforcement agencies
in Cambodia is limited. Few legal safeguards are
in place against nepotistic hiring practices and
legal protection against political interference is
also minimal.

By law, all public institutions and ministries in
Cambodia must recruit their staff through fair
and competitive examination-based recruitment
procedures.”! There are, however, limited legal
provisions that provide specific detail on
recruitment procedures for the national police,
Gendarmerie, and public prosecution.

The Department of Personnel and Professional
Training recruit the national police force.*? There
does not, however, appear to be any detail regarding
professional criteria and procedures for recruiting
national police officers. The absence of a law on
the police force in Cambodia means that few legal



safeguards are in place to prevent political
interference in its activities.*® A proposed national
police act will reportedly include provisions
regarding merit-based recruitment and promotion
of all police officials, yet the law remains in a draft
form with no indication of when it is likely to be
passed.”*

Recruitment criteria for Gendarmes must be
provided by prakas issued by the Ministry of
Defence.> Provisions regarding the promotions
of military personnel, however, are provided under
the Law on the General Status of Military Personnel
(1997). Specifically, officers who wish to be
promoted must ensure that their name is on the
promotions list and promotions should occur in
accordance with a minimum duration of completed
service for each level of seniority.*

The recently passed Law on the Status of Judges
and Prosecutors states that prosecutors must go
through the same training and apprenticeship
process as judge students. Those that pass the
training and an exam are put forth for selection
by the Prakas of the Ministry of Justice on
recommendation from the Supreme Council of
the Magistracy to complete an internship.”” If the
internship is completed satisfactorily, the Supreme
Council of the Magistracy appoints the candidate
a public prosecutor by royal decree.’® However, as
the law has yet to be implemented its functionality
is yet to be assessed.

The lack of precise specifications defining
professional requirements for the recruitment of
law enforcement officials in the country weakens
the foundation of these institutions. Moreover,
it offers limited safeguards against nepotistic
hiring practices.

The separation of powers under the
Constitution, particularly the provisions stating
that the judiciary is an independent power,®
signifies that the public prosecution (housed under
the Ministry of Justice) is free by law from any
political interference. According to the hierarchy
of the Prosecutor’s Department, by law the
Minister of Justice is able to: file complaints; issue
awritten injunction to the Prosecutor General to
be included in the case file; request the prosecutor

to bring charges; and, make any conclusions
deemed appropriate by the Minister.®* Hence,
instead of simply providing advice, this provision
allows the Minister of Justice to strongly influence
the activities of the prosecutors, which may impede
prosecutors’ independence.

5.1.4 INDEPENDENCE (PRACTICE)
SCORE: 0

To what extent are law enforcement agencies

independent in practice?

Law enforcement agencies are not independent
in Cambodia in practice. The politicisation of law
enforcement agencies, particularly in recruitment,
undermines the separation of the institutions
from the Executive level of Government.

The recruitment for law enforcement agencies
is reportedly based on political patronage and
loyalty.®? Bribe-paying and political connections
are a significant component of the recruitment of
police officers.®® For example, a police officer in
the Kampot provincial Police Department
explained that the requirements to join the police
force are threefold: 1) hold a high school diploma;
2) have connections with high ranking officers;
and, 3) have between 2,500-3000 US dollars to
buy a position at the commune or district level.**
The absence of alaw on the police means that there
is no effective human resources mechanisms to
safeguard more professional recruitment policies.®

The payment of bribes is also required in
practice to enter the prosecutorial profession and
receive promotions.®® The independence of
prosecutors is restricted due to limited professional
criteria upon which they are appointed. Without
clear professional criteria, recommendations may
be made according to political or personal
affiliation.®” Reportedly, a majority of judges and
prosecutors in Cambodia are members of the
Cambodian People’s Party (CPP) and have no
liberty to deviate from party instructions.®® As a
result, the prosecutorial profession is politicised
through its members’ close affiliation to the ruling
party.®
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9.2 GOVERNANCE
9.2.1 TRANSPARENCY (LAW)
SCORE: 25

To what extent are there provisions in place to
ensure that the public can access the relevant
information on law enforcement agency activities?

Few provisions are in place to ensure that the
public can access relevant information on law
enforcement agencies in Cambodia. The absence
of necessary laws in certain cases and inadequate
specifications of existing mechanisms result in
limited safeguards to ensure transparency of law
enforcement agencies’ activities.

Under the Criminal Code of Procedure (2007)
all criminal investigations are confidential.
Personnel participating in investigations, such as
prosecutors, police officers, and Gendarmes
(amongst others), must maintain professional
confidentiality.”” Furthermore, Declaration No.
006 on the Discipline of the National Police Forces
also states that national police are tasked with
protecting the confidentiality of the nation,
Ministry of Interior, and his or her own unit.”*
Whilst confidentiality may be important during
an investigation, there does not appear to be legal
provision to ensure the disclosure of information
that would be in the public interest.

Furthermore, there are no set legal provisions
that require national police, the Gendarmerie, and
prosecutors to provide public reports on
institutional activities or their strategic plans. The
absence of an access to information law further
limits the legal safeguards for the transparency
of public institutions. Overall, the existing
provisions do little to prevent the opacity of law
enforcement agencies during their investigations.

The disclosure of assets is required of public
servants, including the national police,
Gendarmerie, and prosecutors.”” They must declare
their assets to the Anti-Corruption Unit (ACU)
within 30 days of taking office, then every two
years thereafter.” Problematically, asset disclosures
do not concern spouses and dependent children.”
Furthermore, declarations are not required to be
made public, but rather kept in a sealed envelope
with the Anti-Corruption Unit.” The envelope is
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only opened if a corruption investigation is
undertaken against an individual.” This prevents
public scrutiny of the assets of law enforcement
agency officials, limiting the effectiveness of the
asset declaration provisions.

The Criminal Code of Procedure contains
limited provisions to allow victims of crimes to
access their case files. The law stipulates that up
until the hearing, the Prosecutor General of the
Court of Appeal and lawyers may examine a dossier
and case file.”” Furthermore, lawyers or their
secretaries may be authorised by the court to copy
documents in the court dossier, at their own cost
and under the supervision of the court clerk.”
Therefore, victims may be able to access their case
files through their lawyers. This may, however, be
problematic in cases where the victim cannot
afford legal representation, particularly with regard
to the limited legal aid system currently operating
in Cambodia.”

5.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent is there transparency in the
activities and decision-making processes of law
enforcement agencies in practice?

Whilst some information regarding law
enforcement agencies is accessible online, more
substantial information such as asset declarations
and activity reports are not published.

In the interest of providing the public with
relevant information, regular updates from the
national police are provided on the websites of
the Ministry of Interior’s Media and Information
Department,®® as well as on the website of the
General Commissariat of National Police.®* The
website of the national police states its vision,
mission, and values.?? It also contains a database
where people can find the police inspectorate office
location and contact numbers, applicable laws,
and information about the structure of the police
force.®® It is regularly updated with news relevant
to the activities of the national police.®* To enable
the public to contact the police force for help at
any time and find out information or provide
comments directly, a special number is available



on the national police’s website.®> Furthermore,
complaints and comments can be made to the
national police through drop boxes available
around the country.?

Despite these steps towards openness,
shortcomings regarding the transparency of the
national police exist. The activity reports which
are reportedly produced by the national police
every six months and include achievements of
work and rates of crime®” are not publicly available
online. While it is commendable that the national
police appears to have a Facebook page that
contains some pertinent information, such as
Declaration No. 006 on the Discipline of the
National Police Forces, the page is not updated
regularly which limits its impact.®

Information on the Gendarmerie can likewise
be found on their website®® which includes
information regarding the institution’s structure,
latest news, and details on training and general
operations.?® However, the website provides
limited access to any official reports on institutional
activities or statistics relevant to the work carried
out by the Gendarmerie. The Gendarmerie also
appears to have a Facebook Group, but itis closed
to the public and requires administrative
permission to access its content.”

Only limited information is available on the
Prosecutor Department of the Ministry of Justice,
as the Ministry of Justice webpage has been
repeatedly unavailable throughout the research
for this study.®? Two levels of reporting are noted
to be undertaken in practice: a publishable report
on the activities of prosecutors; and, the
confidential one which is sent to the General
Prosecutor, but never released to the public.”®
Despite there being widespread knowledge that a
publicly releasable report is in fact created,”
nothing of this sort has been available online, nor
widely disseminated.

Both the national police and the Gendarmerie
received training on asset declarations following
the introduction of the Law on Anti-Corruption
(2010)* and reportedly, many members of law
enforcement agencies do actually declare their
assets.” Nevertheless, information on the asset

declarations of national police, Gendarmerie, or
prosecutors is not publicly disclosed, resulting in
the asset declaration being a token gesture towards
transparency rather than a substantive mechanism
to enable greater accountability of the institution.

9.2.3 ACCOUNTABILITY (LAW)
SCORE: 75

To what extent are there provisions in place to
ensure that law enforcement agencies have to
report and be answerable for their actions?

A number of laws are in place to ensure that
law enforcement agencies are accountable for their
actions. However, some limitations exist in the
laws relating to the reporting activities of the
police, as well as in disciplinary proceedings for
public prosecutors.

The General Commissariat of Police, under the
supervision of the Ministry of Interior, manages
national police units.”” The organisation of the
national police at the sub-national level is
hierarchical; the Provincial Police Commissariat
is under the direct guidance of and is accountable
to the Provincial Governor.®® In addition, while
police officers that are posted in districts fall under
general guidance of the District Governor, they
remain under the technical command of the
Provincial Police Commissariat.” This hierarchical
structure is reinforced under Declaration No. 006
on the Discipline of the National Police Forces,
providing commanders with responsibility over
all orders given before the law, as well as the
success or failure to implement those commands
by subordinate police officers.’® Subordinate police
officers are also required to comply with all superior
orders without protest or request for explanation™
and report to their superior officer once an order
is implemented.’*

In 2011, the Ministry of Interior issued a Prakas
on the Roles and Responsibilities of Commune
Police Posts which required commune police to
attend monthly meetings with commune councils,
report on security to commune chiefs and district
police, and perform all tasks as instructed by the
district police.’® However, there do not appear to
be similar legal provisions for reporting procedures
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for the police at the national level.

Declaration No. 006 on the Discipline of the
National Police Forces outlines steps to be taken
in the event of misconduct by a police officer.
Misconduct is first sanctioned with a warning by
a commanding officer.’* Repeated incidences of
misconduct are subject to a decision by a
disciplinary council.’® The police officer under
investigation is required to provide a personal
memo stating a defence of their actions.' There
are, however, no provisions that allow an appeal
against a decision of the Disciplinary Council.
Disciplinary measures that may be taken include
demotion of rank, removal from function, transfer
out of unit, expulsion from the police force, and
submission to the court for prosecution.'®’
Furthermore, information on specific punishments
for types of misconduct of police officers is
provided under Article 8.C of Declaration No.
006.198

The draft national police law is understood to
elaborate on the roles, responsibilities, and ranking
of police, as well as disciplinary and administrative
procedures.'® There is, however, no specified date
on when this law is likely to be passed,''’
consequently impeding the prevailing legal
provisions that articulate the accountability
structure within the national police force.

The Gendarmerie falls under the administration
of the General Staff of the Royal Cambodian Armed
Forces, which reports directly to the Prime
Minister."! The functions of the Gendarmerie are
conducted under a line of authority, at the top of
which is a Commander, who is responsible for
resolving and adjudicating all relevant issues
related to the administration and operation of the
Gendarmerie.'’? An Internal Regulation on the
Gendarmerie Royal Khmer (2013) outlines the
activity reporting procedures to be conducted by
all members of the Gendarmerie.'*? Specifically,
activity reports are required to be provided daily,

weekly, monthly, quarterly, and annually.'**

The Ministry of Defence or any other qualified
authority undertakes sanctions and other
disciplinary action of Gendarmes, after

consultation with the Disciplinary Council.**

NATIONAL INTEGRITY SYSTEM ASSESSMENT

Sanctions are to be applied in accordance with
Article 45 of the Law on the General Status of
Military Personnel of the Royal Cambodian Armed
Forces (1997), which includes elimination from
the promotions list, early retirement, and
suspension of position.™¢

The Prosecutor General of the Court of Appeal
has authority over all prosecutors across all
Cambodian courts.'” To ensure accountability of
each prosecutor, the Prosecutor General of the
Court of Appeal is empowered to conduct
inspections of the prosecutorial departments
within the court system.''® In the case of a serious
offence within a prosecutorial department, the
Prosecutor General must make a report to the
Minister of Justice.'*?

Each prosecutorial department is additionally
accountable to the Supreme Council of Magistracy,
which is tasked with both appointing prosecutors
and taking disciplinary actions against misconduct
by them."® Decisions regarding disciplinary actions
against prosecutors are decided by the Disciplinary
Council of the Supreme Council of Magistracy,
acting under the Chairmanship of the General
Prosecutor of the Supreme Court.** In the event
that the disciplinary matter involves the
misconduct of the General Prosecutor of the
Supreme Court, the matter is chaired by the King
or Royal Representative.'® It is unclear if there is
a procedure to be followed when making a decision
regarding disciplinary action against a prosecutor.
However, the decision on disciplinary action
against a prosecutor is not subject to any appeal
process.'® Disciplinary actions can include transfer
to another jurisdiction, suspension, disruption of
service, or removal of cadre or titles.’®*

Disciplinary councils that oversee respective
state institutions undertake complaints about and
investigations into the misconduct of civil servants,

including law enforcement agency officials.'*

If the complaint relates to corrupt behaviour
of alaw enforcement official, people can then use
the Anti-Corruption Unit (ACU)’s reporting
mechanism.'? This involves a complaint box
system whereby people can anonymously leave a
complaint note in the physical boxes, one of which



has been erected outside the ACU headquarters
in Phnom Penh.™?” Alternately, people can call the
ACU’s complaint hotline and leave a message,'*®
or send the complaint via email.!* The complaint
boxes system installed at the commune level,
however, reportedly has not worked well due to
technical issues.'* Moreover, the lack of assurance
of anonymity is said to reduce people’s confidence
in the system and lessen the likelihood that they
will make a complaint due to fear of reprisals.’!
Complainants can, after all, be liable for
punishment by imprisonment if insufficient
evidence is found to support their claim.'

Law vests the ACU with the powers to
investigate cases of corruption by law enforcement
officials.’®® To this end, the Chairman of the ACU
(rather than a prosecutor) has the duty to take
the lead and coordinate an investigative mission
and has the power to arrest a suspect.'** Following
the arrest, the ACU passes the case on to the
prosecutor who then resumes his or her normal
duties.’®

To further ensure the accountability of the law
enforcement agencies, victims of crimes can access
the justice system to pursue prosecution. Under
the Criminal Procedure Code, anyone claiming to
be the victim of an offence may file a complaint.**
To enable victims to hold prosecutors to account
if they do not respond or choose not to process a
complaint, victims can appeal to the Prosecutor
General at the Court of Appeal.™’

9.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 0

To what extent do law enforcement agencies have
to report and be answerable for their actions in
practice?

The accountability of law enforcement agencies
appears to be limited in practice. Clashes between
civilian protestors and both national police and
Gendarmes have raised concerns from human
rights groups about the accountability of both law
enforcement agencies.

Numerous incidences of reportedly excessive
use of force by both national police and the
Gendarmerie occurred since the July 2013 National

Assembly election.'*® For instance, on 15 September
2013, police opened fire into a crowd of people
during a post-election clash at a roadblock by the
Kbal Thal overpass in Phnom Penh.’ A 29 year
old man was shot and killed during the clash,
whilst trying to return home from work.'*°
Additionally, on 12 November 2013, in Phnom
Penh’s Stung Meanchey district, police fired at a
crowd of striking factory workers, killing one

woman and injuring nine other people.**!

At 10am, on 3 January 2014, approximately
2000 members of the security forces advanced on
a crowd of about 100 garment sector protestors
demanding higher wages.'*? Police opened fire on
the crowd and up at surrounding balconies, leaving
at least four people dead and at least 40 injured.*
13 more protesters were beaten and taken to a
maximum-security prison and subsequently
denied release on bail.?** The United Nations,
human rights groups, and retailers from top
clothing brands condemned the actions.'*®

In addition, on 27 January 2014, Gendarmes
used batons to beat several protestors who had
gathered in Phnom Penh, rallying for the granting
of a radio relay station and TV license to Mam
Sonando.'® At least 10 people were reportedly
injured and human rights groups have further
condemned the response from the Gendarmerie.**’
A spokesman for the Gendarmerie stated that the
use of force was necessary in this instance as
protestors had violated the government’s ban on
demonstrations.'*®

The appropriate authorities ostensibly
investigate all incidences involving the use of force

149 However, a

by police and Gendarmerie.
representative from the Cambodian League for
the Promotion and Defence of Human Rights
(LICADHO) has stated the organisation has
identified 10 fatal shootings by police or
Gendarmerie between 2012 and 2013, none of
which have resulted in what they deem to be
credible prosecutions or investigations into the
incidents.'*® With regard to the 3 January 2014
deaths, the investigation into who among the
Gendarmerie’s ranks fired the shots was notably
slow to move. Spokesperson for the Gendarmerie,

Kheng Tito, claimed one month after the incident
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Further limiting the accountability of prosecutors is that they reportedly do not systematically give

reasons to relevant stakeholders regarding their decision to prosecute or not. Reasons are only

provided when prosecutors are challenged (or when the media interviews them) and the explanations
provided have been found in certain cases to be incoherent or incomplete.

that the investigation was underway but they
‘hadn’t received any results’.*>!

Both the frequency of incidents over the last
12 months, along with the lack of credible
investigations into such events, would indicate a
severe shortfall in accountability of both the
national police and Gendarmerie. It also suggests
a lack of political will to ensure these law
enforcement agencies are held to account.

Despite a lack of legal provisions insisting on
activity reporting by prosecutors, reporting
mechanisms exist for prosecutors from the
provincial to the national level.’? The public
prosecution office at the provincial level reports
to the General Prosecutor in Phnom Penh.'*® The
prosecution reports annually about the activities
of the office.’® On top of this, they report case-
by-case, especially about important cases such as
those involving high-level people or foreigners.'>
During the research process of this report no
reports on the activities of prosecutors were found
online. Hence, information on the actions of
prosecutors is not easily accessible to a broad
audience, limiting the ability for the public to hold
prosecutors accountable for their actions.

Further limiting the accountability of
prosecutors is that they reportedly do not
systematically give reasons to relevant stakeholders
regarding their decision to prosecute or not.'*®
Reasons are only provided when prosecutors are
challenged (or when the media interviews them)**’
and the explanations provided have been found
in certain cases to be incoherent or incomplete.*®
Moreover, reflection and debate on investigations
after they have ended allegedly occurs on an
arbitrary basis.’ Thus, there is limited opportunity
for open reflection and learning from past lessons

to improve future accountability.

It is not clear whether the anti-corruption
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complaints process has resulted in the ACU
undertaking investigations into allegations of
corruption by law enforcement agents, largely
because the decision-making process over which
cases to investigate remains opaque. Nevertheless,
the fact remains that a limited number of probes
into cases of corruption involving law enforcement
officials have been initiated. For example, the ACU
investigated a prosecutor from Pursat province in

160 He was

2010 for corruption-related charges.
sentenced to 19 years in prison after being found
guilty of accepting 3000 US dollars in bribes to

release two suspected timber smugglers.®!

5.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 25

To what extent is the integrity of law enforcement

agencies ensured by law?

Whilst a limited number of legal provisions
exist to safeguard the integrity of police and
prosecutors, they are not comprehensive and
significant gaps exist.

Declaration No. 006 on the Discipline of the
National Police Forces (1995) provides a set of
conduct expectations of all members of the
national police force. For example, there are
guidelines on police obligations and moral
behaviour,'®? as well as the correct usage of an
officer’s uniform'®® and appropriate salutation and
communication with senior officers.'** There are
also important provisions relating to the use of
firearms, specifically stating that a police officer
is only permitted to shoot a firearm when it is a
direct order from a superior officer, the police
officer is acting in self-defence, or it is necessary
to protect lives or public or private property.'®
Furthermore, any injury caused while using a
weapon shall receive sanction according to the

].a.W 166

In addition, the declaration provides



information on types of punishment to be imposed
in relation to certain offences by police officers.*’
Notably, any police officer shall be subject to
warning and reprimand if he or she receives a bribe
of up to 5000 riel'®® or embezzles State property
from 10,000 to 100,000 riel.*® Moreover, a police
officer shall be subject to demotion or expulsion
if he or she receives a bribe of 5001 riel and over'”
or embezzles state property of 100,0001 riel and
over.'”

Despite this, Declaration No.006 does not
include any rules on conflicts of interest, rules on
gifts and hospitality, or post-employment
restrictions for police officers. Hence, it does not
provide a fully comprehensive list of legal
safeguards to ensure the integrity of the national
police force.

It has been reported that the draft National
Police Law contains a code of conduct for national
police officials that would supplement the current
declaration.'”? However, there is no set deadline
for the promulgation of the national police law.'”

The Supreme Council of Magistracy issued a
Code of Ethics for Judges and Prosecutors in
2007.1* In the interest of integrity, this Code
forbids prosecutors from working cases in which
they have close personal relationships with the
opposing lawyers.'”® Aside from this, the Code is
limited in scope regarding the integrity of public
prosecutors. The Code permits prosecutors to
accept gifts if they are little in value and ‘not
relevant to their judicial position’.'”® What counts
as ‘little value’ and ‘relevant’ in this instance is
not defined, however. Ambiguity in these
definitions could allow arbitrary decisions to be
made on whether the size of the gift and its nature
is in violation of the Code of Ethics. On top of
this, the Code does not provide guidelines for
appropriate behaviour regarding receiving
reimbursements, compensation, or honoraria in
connection with privately sponsored trips.
Consequently, inadequate legal safeguards are in
place to ensure that public prosecutors do not
receive unofficial gifts and payments for their own
benefit, compromising the professionalism of their
work.

The Law on Anti-Corruption (2010) stipulates
that national police, Gendarmerie, and prosecutors
are required to declare their assets 30 days after
taking office and every two years thereafter.'”’
Sanctions for non-compliance range from one
month to one year incarceration.'” Nevertheless,
the asset declarations are not required to be
verified. The Head of the ACU may open the
declaration, submitted in electronic form and by
envelope, for an investigation if he or she considers
it necessary.'” Otherwise, the declarations are
kept highly confidential.** Thus, the provisions
for declaring assets are limited in terms of ensuring
integrity among law enforcement officials.

9.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 25

To what extent is the integrity of members of law
enforcement agencies ensured in practice?

Limited action has been taken to ensure
integrity among law enforcement agencies. Yet
violations of ethical guidelines appear to be
commonplace.

Training is received by law enforcement officials
according to the content of Declaration No.006
on the Discipline of the National Police Forces, as
well as the asset declaration procedure.'® However,
training is usually very short.’® Furthermore,
common violations of the provisions in Declaration
No.006 on the Discipline of the National Police
Forces indicate a lack of integrity in the law
enforcement agency. For example, the numerous
incidents regarding the use of force by national
police against protesters contradicts the specific
provisions within Declaration No. 006 regarding

the use of use of fire arms and injuring civilians.'®®

Bribe-taking by police officials is widespread
across the country. In 2013, 65 per cent of
respondents to Transparency International’s
Global Corruption Barometer in Cambodia had
paid a bribe to the police in the last 12 months.*®*
In a case of child-rape, the parents had to pay the
equivalent of 45 US dollars to the police before
the police agreed to even initiate an investigation.'®
The police also reportedly participate directly and

indirectly in the illegal prostitution industry and
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In 2013, 65 per cent of respondents to Transparency International’s Global Corruption Barometer in
Cambodia had paid a bribe to the police in the last 12 months.

at times trafficking as police officers extort money
or take bribes from brothel owners, sometimes
on a daily basis.'®® In another instance from early
2013, police officers shot a citizen who refused to
pay them a bribe at an unofficial police
checkpoint.’ In this case, however, the two police
officers were removed from their positions with
criminal charges pending at the Phnom Penh
Municipal Court.'®® The Phnom Penh Municipal
Court found both men guilty of extortion, while
one of the former officers was also sentenced for
aggravated weapon use.'® This provides a positive
example of disciplinary sanction being undertaken
in accordance with Declaration No.006.

There have been reports of national police and
Gendarmerie receiving gifts of cash from private
companies,'*” as well as being contracted to act as
security for private companies.™" This indicates a
potential conflict of interest, where police and
Gendarmerie may be compelled to protect the
interest of individuals and private companies
instead of the interest of the State and general
public. Significantly, such conflicts of interests
and rules about receiving gifts are not covered
under legislation.

The American Bar Association provided training
for prosecutors on ethics following the adoption
of the Code of Conduct on Judges and Prosecutors
in 2007.%%? This was the first ethics training received
by judges and prosecutors in the country.’ The
Minister of Justice administered further training
on the implementation of the Code of Conduct in
2012, with assistance of the United Nations Office
on Drugs and Crime (UNODC) and representatives
of the Asia Regional Trafficking in Persons
Project.’ In the lead-up to this additional training,
a ministry directive was released calling for strict
obedience to the Code of Conduct. Yet the Code
appears to have been all but ignored thereafter.’®
If trainings or evaluations on the implementation
of the code have occurred since 2012, minimal
information about them has been disseminated.'?
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5.3 ROLE
9.3.1 CORRUPTION PROSECUTION
SCORE: 25

To what extent do law enforcement agencies detect

and investigate corruption cases in the country?

Law enforcement agencies play a restricted role
in the detection and investigation of corruption
cases in Cambodia. This is in part due to the broad
jurisdiction of the Anti-Corruption Unit (ACU)
officials who are granted principal authority to
undertake such work.

There is no special police unit dedicated to
investigating corruption-related offences. Rather,
this falls under the mandate of the ACU.*" In fact,
Article 22 of the Anti-Corruption Law states that
‘other units that are aware of corruption... shall
make corruption complaints to the Anti-
Corruption Unit’.’® This indicates that the ACU
is the primary institution responsible for
investigating corruption cases.

The Chairman and Deputy Chairpersons of the
ACU are entitled to the status of judicial police.'*°
This status may also be extended to any officials
of the ACU, through Prakas issued by the Ministry
of Justice.?® As judicial police, members of the
ACU are empowered to undertake investigations
of corruption-related offences.?* In addition, the
Law on Anti-Corruption also extends the powers
of the ACU to lead, coordinate, and control the
mission of officials to the point of arresting a
suspect.?

The ACU is legally entitled to request
cooperation in its investigations from various 95
institutions and operational forces, such as the
National Police and other armed forces.?*® Hence,
depending on the circumstances, other units (aside
from the ACU) may participate in corruption-
related investigations.

In practice, what appears to happen is that the
ACU undertakes the initial investigation of the
corruption case and then passes it to the relevant



prosecutor.”® In his speech at a workshop organised
by Transparency International Cambodia in
October 2013, the Chairman of the ACU confirmed
this.?*> He explained that the ACU cannot itself

prosecute; prosecutors have that duty.?*

The Chairman also indicated that the courts
have a role in deciding which persons to investigate
in a corruption case.?”” Once the ACU has
undertaken the initial investigation and passed it
to the prosecutor, it is up to the courts to decide
whether the ACU should investigate the case any
further.?%® Therefore, if a prosecutor does not give
approval or the court does not provide a warrant,
the ACU investigation would stall.?®® The ACU
Chairman cited the discretion of the courts
regarding prosecution as the reason few corruption
cases have been prosecuted.?’® Ultimately, the
number of investigations undertaken is likely to
depend on the genuine political will of the top
power-holders to combat corruption, rather than
decisions of prosecutors.

Yet, the likelihood of prosecutors to permit and
participate in objective investigations into
suspected cases of corruption may be restricted
due to the lack of independence of the courts to
which they are attached.*!

RECOMMENDATIONS

|. Draft and pass a Law on Police, making a clear
distinction between the Gendarmerie, civil police,
and judicial police. Ensure that the law:

I. Requires regular reporting of all police
activities, to be publicly accessible within the
financial year. Reporting must be detailed such
as providing reasons for their decisions, backing
this up with evidence.

ii. Define disciplinary action that should be
taken in the case of misconduct by police.

iil. Have clear recruitment criteria for hiring
and promotion of police officers.

Iv. Ensure the independence of the police force
by stating that police officers must be politically
non-partisan; they must not undertake activities
for or against any political party in the exercise
of their official functions.

2. Recruit more women police officers. Promote
positive female role models in the police on
university campuses to encourage more women
to join the police force as a career choice.

3. Donors should provide more funding to the
Police Academy of Cambodia to enhance the
training and capacity of the national police.

4. Given that the Royal Cambodian Armed Forces
have largely been outside of the scope of this
report, Transparency International Cambodia
should undertake an individual pillar report
specifically focusing on this institution.
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VII. NATIONAL INTEGRITY SYSTEM
6. National Election Committee (NEC)

AVERAGE PILLAR SCORE

CAPACITY

GOVERNANCE

SUMMARY

The National Election Committee (NEC) has a
number of elements in place that lay the foundation
for an effective electoral body. Notably, it has
increasing amounts of financial resources that rely
less and less on foreign donors, contributing to
the sustainability of the institution. The legal
framework contains strong provisions for ensuring
the independence, accountability, and integrity
of the institution. The NEC is moreover enshrined
as an independent and neutral body in the Law
on the Election of Members of the National
Assembly (LEMNA) (1997). On top of this, the
Code of Conduct for Electoral Officials provides
safeguards for the ethical behaviour of NEC staff.

The integrity of the NEC is compromised,
however, by its actual lack of independence.

VERY WEAK 0-19

WEAK 20-39
MODERATE 40-59
STRONG 60-79
VERY STRONG 80-100

Specifically, the closeness of senior NEC staff
members to the Cambodian People’s Party (CPP)
limits impartiality. This was illustrated by the
widespread irregularities that plagued the 2013
National Assembly election. Moreover, the NEC
is restricted in its ability to regulate candidate and
political party finance since a Law on Campaign
Finance has not yet been passed.

The diagram at the beginning of this chapter
provides the scores for the NEC in terms of its
capacity, governance, and role. The remainder of
the section provides a qualitative background and
explanation of the scores.

STRUCTURE AND ORGANISATION

The NEC was established through the Law on
the Election of Members of the National Assembly
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(LEMNA) (1997).* The role of the NEC is to
organise and manage the elections of the Senate,
National Assembly, commune councils, and of
capital, provincial, municipality, district and khan
councils.? It also announces election results,
develops and distributes civic education material,
monitors the media, registers voters and political
parties, and deals with complaints and appeals
linked to the elections.?

The NEC itself is the national level electoral
body, composed of a Chairperson, Vice-Chairperson
and seven members.* Presently, only one member
of the nine person committee is a woman.” The
electoral body has local level factions that are
utilised during electoral periods to administer the
election including Provincial/Municipal Election
Commissions (PECs), Commune/Sangkat Election
Commissions (CECs), and Polling Station
Commissions (PSCs).6

ASSESSMENT

6.1 CAPACITY
6.1.1 RESOURCES (PRACTICE)
SCORE: 50

To what extent does the NEC have adequate
resources to achieve its goals in practice?

Sizable resource gaps exist within the NEC
budget, particularly with regard to capacity
development and staff training. In practice this
means that the NEC is unable to effectively carry
out all of its duties.

There are regular increases of financial resources
to the NEC from the Government. As such,
national elections have gradually been funded by
the State to a greater extent, with less input from
foreign donors.” This has contributed to greater
financial sustainability of the NEC.? In fact, the
NEC said that the July 2013 National Assembly
Election was fully funded by the Cambodian
government aside from 26,000 US dollars’ worth
of computer equipment donated from South
Korea.? This is a significant reduction in reliance
on donor funds compared to previous National
Assembly elections. In 2008, foreign donors
covered 40 per cent of the election budget,'® whilst
in 2003 foreign donors’ funds amounted to 60 per
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cent of the election bill.**

The NEC has adequate staffing arrangements
with 281 permanent staff and many further
employees hired during election time."? However,
capacity development and training opportunities
for NEC staff are not sufficient; training is offered
only for pre-election instruction focusing on the
election regulations and ensuring that staff
members have the core competencies to administer
the election.” As a consequence, in 9.3 per cent
of polling stations during the 2013 National
Assembly elections, observers reported that
polling station officials did not appear to
understand the regulations and procedures of the
voting process.' There were concerns following
the 2013 election that the ‘safety boxes’ containing
polling records were not sealed properly. ** The
NEC Secretary General later admitted that this
was because the staff responsible had inadequate
knowledge and skills due to a lack of training.'®

6.1.2 INDEPENDENCE (LAW)
SCORE: 75

To what extent is the NEC independent by law?

Several laws and provisions exist to safeguard
the independence of the NEC, although they do
not safeguard every aspect of independence.

The NEC is housed under the Ministry of
Interior and thus does not have its own
constitutional status.'” The Constitution does,
however, make reference to an organisation
responsible for National Assembly elections.
Article 76 notes that the electoral law shall define
the modalities and mandate of the electoral body.*

In accordance with the Constitution, the Law
on Election of Members of the National Assembly
(LEMNA) (1997) details the expected functioning
of the NEC. Regarding the NEC’s independence,
it states that electoral duties are to be performed
in a neutral and impartial manner.* This applies
to both members of the NEC and to election
commission staff at all levels.?°

Regarding commune elections, the Law on the
Elections of the Commune/Sangkat Council (2001)
states that: electoral staff from national, provincial,



A highly criticised aspect of the 2013 national election was the exclusion of eligible voters from the
voter registry, as well as the existence of invalid and duplicate names on the voter list.

and commune election committees, as well as
voter registration and polling station staff, must
maintain their independence, impartiality, and

honesty in their related functions and roles.?

Recruitment procedures and required capacities
of electoral staff are defined in the Regulations
and Procedures of the National Assembly (2003).
These apply to NEC staff, Provincial Election
Committee members and staff, Commune Election
Committee members, registration assistants,
polling station officials, and ballot-counting
groups. The regulations state that recruitment
procedures should be based on the principles of
equality and merit.?” The selection criteria for the
appointed members of the NEC, including the
Chairperson and Vice-Chairperson are quite
minimal, however, requiring only competence in
politics, relevant work experience, and a good

reputation.?®

The appointment of the Chairperson, Vice-
Chairperson, and members of the NEC is made
by royal-decree at the request of the Council of
Ministers.?* Safeguarding some degree of
independence, the National Assembly must agree
by absolute majority before the nominated persons
can be appointed.®

Violations of electoral law, regulations, or
procedures can result in sanctions of NEC
members, ranging from suspension to dismissal.?®
The National Assembly can decide to dismiss the
Chairman, Vice-Chairman, or members of the
NEC.?” This enables formal separation of the NEC
from the Executive level of Government, placing
checks and balances in the hands of the National
Assembly. NEC staff members are not, however,
protected from removal without relevant
justification. Hence, the legal framework does not
provide safeguards against political interference

regarding arbitrary dismissals of NEC members.

6.1.3 INDEPENDENCE (PRACTICE)
SCORE: 0

To what extent does the NEC function
independently in practice?

In reality, the NEC does not function
independently. There is strong influence from the
ruling party affecting its decisions and actions.

Appointments of staff at national and provincial
levels are reportedly politicised.? They tend to be
based on political affiliations rather than purely
on merit and qualifications.?® The independence
of the staff recruitment process in the lead up to
the 2013 National Assembly election was
particularly questionable. It has been reported
that official vetting procedures for appointing
Provincial Election Committees (PECs), Commune
Election Committees (CECs), and Polling Station
Committees (PSCs) were not followed.*°

Specifically, the closeness of senior NEC staff
members to the CPP suggests a lack of
independence. NEC Chairman, Im Suosdey, for
instance, was previously deputy chairman of the
CPP’s youth wing, the Youth Association of
Cambodia (YAC).?! Those loyal to the CPP are the
majority in the NEC,*? and as such, five out of its
current nine NEC members are ruling party
members.*

The NEC’s independence was questioned during
the 2013 National Assembly elections.?* The
United Nations Special Rapporteur on Human
Rights, Surya Subedi, and other non-governmental
organisations (NGOs) flagged concerns over the
independence of the NEC prior to the election.®
Mr. Subedi made a number of recommendations
intended to promote independence and integrity;
none of which were put in place in time for the
election.®

A highly criticised aspect of the election was
the exclusion of eligible voters from the voter
registry, as well as the existence of invalid and
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duplicate names on the voter list.>” Although the
opposition Cambodia National Rescue Party
(CNRP) and civil society organisations demanded
that the NEC undertake an independent
investigation into the election irregularities,?
analysts raised doubts over the extent to which
the NEC would even be capable of undertaking an
independent investigation itself due to its close
ties to the ruling party.*

6.2 GOVERNANCE
6.2.1 TRANSPARENCY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure that the public can obtain relevant
information on the activities and decision-making
processes of the NEC?

A number of legal provisions are in place to
ensure public access to information on relevant
activities of the NEC. Information on political
party finances is not, however, required to be made
publicly available.

The Law on the Election of Members of the
National Assembly (LEMNA) and Amendments
of the Law on Election of Members the National
Assembly (2013) requires the NEC to ensure that
certain information is available to the public in
the lead-up to the national election. This includes:
dissemination of the electoral calendar;* public
announcements of the names and locations of the
polling stations at least 30 days prior to polling
day;** publicly posting the official voters’ lists at
each polling station;* and, posting the provisional
results of the Election of Members of the National
Assembly.*”®* The NEC is not required to provide
details of its internal decision-making processes
apart from decisions on all complaints and appeals,
which should be conducted through public

hearing.*

The Law on Political Parties (1997) details
provisions on political party funding but does not
require the information to be made available to
the public.*® Likewise, the law allows the NEC to
examine the account books of any political party
if deemed necessary,* yet no such information
must be publicised.
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6.2.2 TRANSPARENCY (PRACTICE)
SCORE: 25

To what extent are reports and decisions of the

NEC made public in practice?

While the public can obtain some relevant
information on the organisation and functioning
of the NEC in practice, detailed information on
the NEC’s activities and spending are not publicly
available.

The NEC is active to a certain extent in
informing the public of required information. To
this end, the body publishes regular press releases
on its website to provide people with information
on its activities.*” Detailed reports on the NEC’s
activities and spending, however, are not publicly
available.

The NEC’s website also contains important
information on voter registration, political party
registration, relevant laws, and a hotline contact
number for queries about the 2013 National
Assembly election.*® Despite this, some particular
information required by election monitors is not
publicly available.* For instance, a record of who
received the controversial Identity Certificates for
Elections (ICE) forms was not released.’® The NEC
also denied requests to publish the final data of
its internal voter registry audit.”

From the national to the local level, the NEC
delivers public announcements, provides
advertisements in newspapers, and disseminates
information regarding the electoral calendar and
voter registration.> There is little transparency at
the local level, however, regarding matters such
as complaint resolution, recruitment procedures,
and availability of information.*?

6.2.3 ACCOUNTABILITY (LAW)
SCORE: 50

To what extent are there provisions in place to
ensure that the NEC has to report and be

answerable for its actions?

Several legal provisions exist to ensure the
accountability of the NEC. Nevertheless, they are
not comprehensive enough to guarantee adequate
accountability of the institution.



The Regulations and Procedures for the Election
of Members of the National Assembly (RPE-MNA)
(2003) provide some guidelines for the NEC’s
relationship with the media.> The guidelines
indicate that journalists wishing to report on the
election will require accreditation by the NEC.>
Requiring journalists to be directly accredited by
the NEC in order to report on the election has the
potential to limit journalists’ independence and
their ability to report impartially on the electoral
body. Contradictorily, the same Regulations and
Procedures require the media to promote free and
fair elections.*®

The Regulations and Procedures for Election
of Members of the National Assembly states that
party representatives can observe the election
process during the revision of voter lists and
registration of voters, as well as during the polling
and counting of ballot papers.®’ In addition, the
Law on the Election of the Members of the National
Assembly (Arts. 26-28, 102 and 108) allows
domestic, international, political-party, or
independent agents to observe the entire electoral
process in accordance with NEC regulations.®®
Likewise, the amended Law on Commune Council
elections (Arts. 88-110) allows the above-
mentioned agencies to also monitor the commune
council electoral process.*

The legal framework provides for certain timely
and enforceable reviews of NEC decisions, such
as in the case of registration rejection® or rejection
of appeals.®’ The Constitutional Council conducts
these reviews in an open public hearing. Article
136 of the Constitution identifies the Constitutional
Council as the highest institution to make final
decisions on contested cases involving the NEC.5
Both the Law on the Election of Members of the
National Assembly (1997),% and the Law on the
Election of Members of the Senate (2005)5 affirm
the role of the Constitutional Council to adjudicate
election complaints.

There is a legal requirement for the Department
of Finance and the General Secretariat of the NEC
to prepare an annual financial report at the end
of the fiscal year and have it audited no later than
three months after that time.® The report must
be sent to the Ministry of Economy and Finance.®®

The law does not, however, require the reports to
be made publicly available. Moreover, there is no
mention of how discrepancies are to be addressed,
should they arise.

6.2.4 ACCOUNTABILITY (PRACTICE)
SCORE: 25

To what extent does the NEC have to report and

be answerable for its actions in practice?

Limited provisions are in place to ensure that
members of the NEC are accountable for their

actions in practice.

Itis difficult to confirm to what degree the head
of the NEC actually accounts for its staff.” The
lines of communication are not made evident.®®
Some administrative functions, such as voter
registration, are delegated to other bodies.®® For
example, elected commune councils are responsible
for voter registration. Although the NEC is
accountable for the final voter list, placing
responsibility for voter registration with councils
- 97 per cent of which are CPP controlled - offers
opportunities for bias and manipulation in
compiling the voter list.”

The NEC provides regular updates on its
activities through press releases on its website.”
Moreover, activity reports are reportedly submitted
to the National Assembly, providing some degree
of accountability.”? Neither detailed NEC activity
reports nor details on expenditure are released to
the public, however, providing the public with
limited possibility to ensure proper oversight of
the electoral body.

6.2.5 INTEGRITY MECHANISMS (LAW)
SCORE: 50

To what extent are there mechanisms in place to
ensure the integrity of the NEC?

There are some mechanisms in place to
safeguard the integrity of the NEC; yet they
contain significant gaps.

There is a code of conduct for electoral officers.
It covers guidelines on their general conduct;
requirements for registration, polling and counting
stations; relationship with political parties, their
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representatives and observers; as well as training
and penalties.” Although, the code of conduct
does not directly mention conflict of interest, it
does state that election officials must not be
political party candidates running in the election.”
Election officials are also prohibited from receiving
wages from a political party as well as holding
office in any political party.” The code of conduct
also requires election officials to be impartial in
their actions, attitude and speech, and to show no
indication of a bias or preference towards any
political party.” In addition, it stipulates that
election officials shall not influence voters.” It
does not, however, include reference to any
provision ensuring the quality of the NEC’s service
directly to voters. Nor does it mention post-

employment restrictions for NEC staff.

According to the Law on the Election of
Members of the National Assembly, all newly
appointed chairpersons, vice-chairpersons, and
members of the NEC are required to take an oath
of office” (though the law contains no specific
description on the content of this oath).
Additionally, polling station committee staff must
take an oath to be neutral and impartial upon
commencing employment.” Providing a further
integrity mechanism, the Regulations and
Procedures of the Election of Members of the
National Assembly requires election committee

staff members to have employment contracts.®

The NEC has staff recruitment policies to ensure
that women and minority groups are represented.
The Regulations and Procedures for the Election
of Members of the National Assembly (2003)
details that geographical areas where there are
appropriate numbers of ethnic minorities should,
if possible, have one member of the Provincial
Election Commissions (PECs) and of the Commune
Election Commissions (CECs) from among the
ethnic minority groups.® Likewise, there should
be at least one female member for PECs and CECs
if possible.?? Yet, even with one woman at each
level of the election commission, women are still

underrepresented.
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6.2.6 INTEGRITY MECHANISMS (PRACTICE)
SCORE: 50

To what extent is the integrity of the NEC ensured

in practice?

The NEC takes several measures to ensure the
integrity of its members. Nevertheless, the NEC
does not appear to be entirely effective in

sanctioning irregular behaviour.

Existing codes of conduct are reportedly, to
some extent, effective in ensuring the ethical
behaviour of NEC staff and officials.?® NEC staff
members above a certain level - certainly those
working in the Secretariat of the NEC and on the
Provincial Election Committee — swear an oath at
the beginning of employment to uphold the
guiding principles enshrined in the code of
conduct.?* The core principles in the Code of
Conduct for Electoral Officers include impartiality
and equal treatment of all political parties.®

According to the Head of the Executive
Department of the NEC, Mr. Hoeu Rong, the
institution takes irregular or corrupt practices
very seriously. For example, he explained that if
a commune chief responsible for delivering voter
information to the commune wore a cap or T-shirt
bearing the logo of any political party whilst
undertaking his duties, they would be dismissed
immediately.® Indeed, there have been a few cases
of staff from the polling station at the commune
level being disciplined or suspended due to election
fraud.?” Such cases have followed a hearing and
investigation process detailed according to the
complaint received in the Regulations and
Procedures for the Election of Members of the
National Assembly.®

Despite this, external observers have alleged
that the NEC is not effective enough in sanctioning
breaches for irregular and corrupt behaviour.®
The institution is widely considered biased in
favour of the ruling CPP It is thought that the
NEC’s possible lack of impartiality would allow
politically motivated misconduct of their staff to

go unsanctioned.”



During election time, the NEC must audit the income and financial expenses incurred by candidates
or political parties. Yet, these responsibilities listed in the Law on Election of Members of the National
Assembly (LEMNA) are rather vague. .. A law on campaign finance has not been passed; such a law
would likely contain important provisions to better regulate candidate and political party finance.

6.3 ROLE
6.3.1 CAMPAIGN REGULATION

SCORE: 0

Does the NEC effectively regulate candidate and
political party finance?

The NEC takes limited measures in regulating
candidate and political party finance.

During election time, the NEC must audit the
income and financial expenses incurred by
candidates or political parties.?? Yet, these
responsibilities listed in the Law on Election of
Members of the National Assembly (LEMNA) are
rather vague. The law does not provide any detail
on how often, in what format, and to what level
of detail political parties should submit reports
on their income and expenditure to the NEC.
Moreover, nothing is mentioned regarding the
process that the NEC should follow if they wish
to discipline election candidates or parties if their
financial records contain irregularities. A law on
campaign finance has not been passed; such alaw
would likely contain important provisions to better
regulate candidate and political party finance.

In practice, members and supporters of the
CPP dominate the NEC.” This is especially apparent
at the provincial and commune/sangkat level
where electoral commissions are staffed by former
civil servants known for their bias towards the
CPP.* The composition of the NEC changed in
2012 with the appointment of two additional
committee members, bringing the total to nine.
However, the recruitment and selection of these
members was not open and did not involve the
opposition parties.”® This has created mistrust
among other political parties taking part in
elections.”

The NEC is legally required by Article 16 and

18 of LEMNA to ensure that media access is
allocated equally across political parties.”” This
does not happen in practice, however, and the
media is largely biased in favour of the CPP.*® In
the lead up to the 2013 National Assembly election
not a single television channel covered the return
of opposition leader Sam Rainsy to Cambodia.”
Furthermore, the Committee for Free and Fair
Elections in Cambodia (COMFREL) monitored
three major television channels during the election
campaign National Television of Kampuchea
(TVK), Cambodian Television Network (CTN), and
Bayon News TV and found that programming was
strongly biased toward the ruling party.’® On
Bayon News TV, COMFREL's findings showed that
the ruling party dominated 88 per cent of airtime

during the election campaign.'®

6.3.2 ELECTION ADMINISTRATION
SCORE: 25

Does the NEC ensure the integrity of the electoral
process?

The NEC is somewhat active in seeking to
ensure free and fair elections. Yet, its success is
curtailed by its limited capacity and a lack of
independence.

Voter registration is indisputably a problem in
Cambodia.'® One reason is that the existing
mechanisms for identification are insufficient:
there is no civil registry or standardised system
of national identification cards in the country.
Hence, the NEC cannot ensure that all eligible
voters can even register to vote.'®® Prior to the
2013 National Assembly election, the National
Democratic Institute (NDI) undertook a Voter
Registry Audit. The resulting report showed that
11 per cent of eligible citizens who believed they
had registered to vote were not in fact on the voter
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list.’®* Moreover, for many names that were
included, personal data was incorrect and several
of the persons listed were ineligible to vote (i.e.
under 18 years of age).'* The recommendations
made to the NEC in the Voter Registry Audit to
address such issues were not enacted prior to the
election.'®

Transparency International Cambodia, which
monitored the 2013 election, found widespread
irregularities. The organisation deployed 906
observers across 409 polling stations and found
unacceptable practices in over 60 per cent of
them.'%” This included over-registration and the
use of suspect temporary identification cards
issued inconsistently in the two weeks prior to
the election.'® In other cases, duplicate names
were found enabling the same person to vote more
than once.'®

The NEC undertakes various voter education
activities such as public service announcements.™°
In addition, the NEC has created some posters
along with radio and television shows to ensure
people have the knowledge required to accurately
register and be able to vote.** These measures do
not appear to have been adequately effective,
however, given that nearly 11 per cent of eligible
citizens who thought they were registered were

t.'2 Furthermore,

not found on the voter lis
immediately prior to the election the NEC shut
down the online version of the voter list and
declared it illegal for political parties or civil society
organisations to carry a copy of the voter list to
assist voters unable to find their polling station

on election day.'*?

The 2013 National Assembly election gave rise
to doubts over the NEC’s willingness to take
necessary measures to remedy voter list shortfalls
to ensure the right to vote.*** Moreover, widespread
voter disenfranchisement and registration
irregularities have undermined the confidence of
many people in the integrity of the elections and

their results.'*®

RECOMMENDATIONS

1. The Government should create an independent,
constitutionally mandated National Election
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Committee (NEC) with authority, comprehensive
jurisdiction, and an independent budget to operate
effectively. Membership should be either comprised
of: a) Members of political parties elected to the
National Assembly, represented in equal numbers
from the ruling party and opposition party/parties
on the NEC, in addition to one member who is
nominated by the King; or, b) All independent
members (anyone can apply). Members should be
selected through the following process:

I. Candidates should submit their applications
for screening to an independent selection
committee.

ii. For the all-independent members option,
the recruitment of NEC members should be done
through an open and transparent process. Terms
of References and application deadlines should
be open to the public and a screening and
interview process should be undertaken by a
selection committee that includes political party
members and civil society representatives and
allows the opportunity for public input and
oversight.

iii. The member selection committee members
should be